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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

	Applicant
	Mr G Ring

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Mr Ring disagrees with the decision of NHSBSA not to award him Permanent Injury Benefits (PIB) from the Scheme.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHSBSA because they have not properly considered whether Mr Ring has incurred a Permanent Loss of Earnings Ability (PLOEA) that was attributable to an injury at work.

DETAILED DETERMINATION

Regulations
Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) (the Regulations) says:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a)       it is wholly or mainly attributable to the duties of his employment; …”

PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

Material Facts

1. Mr Ring was born on 11 March 1951.

2. He was employed as a Porter at Whipps Cross University Hospital NHS Trust when he injured his back on 1 April 2009 pushing a roll cage up a ramp.

3. Mr Ring aggravated this injury on 28 May 2009 while pushing a barrow to the pharmacy. Mr Ring subsequently moved on to lighter duties but continued to experience back pain and was referred to an Osteopath.  Below is an extract from the undated report by the Osteopath – 

“This patient presented for consultation on 21/05/09 complaining of central low back discomfort, with sharp shooting pains on movement…The symptoms had arisen after a lifting/pulling incident with a trolley whilst at work…

A provisional diagnosis of a Mild Annular Disc Bulge L4/5 with associated muscular tension was made and explained to the patient. Conservative treatment was given.  

Through treatment Mr Ring has made a significant improvement. After 6 sessions, the Patient felt more mobile and had less pain. He was given exercises to self help continue his recovery”.

4. Mr Ring started physiotherapy in August 2009 and had an MRI scan in April 2010 which said “mild disc disease seen at lower three lumber levels with a small annular tear seen at 4/5 level. There is mild to moderate spinal canal stenosis at the L4/5 level due to a combination of mild central disc bulge, facet joint hypertrophy and ligamentous hypertrophy”.  He was referred to Orthopaedics and diagnosed with a “Facet joint problem, lower back, chronic in nature”.

5. Mr Ring was seen by Mr Quaile, a private Orthopaedic Consultant, on 23 September 2010 who said -   
“The MRI scan shows degenerative change and spinal stenosis due to that degenerative change.  The accident in question at work did not cause this degenerative change, but made it symptomatic.

It is my opinion that Mr Ring’s spine would have become symptomatic in any event.  It is further my opinion that the accident in question exacerbated the degenerative changes bringing forward the onset of symptoms by a period of 4 to 5 years…

Mr Ring has facet joint injections organised by his treating doctors…These injections should be followed by rehabilitation…

I think with this form of non-operative treatment Mr Ring’s symptoms may well be improved.  It is further my view that with effective treatment Mr Ring would be fit to work in his previous occupations.  I do not think that Mr Ring would have been fit to work until 65 in any event.  It is more likely that he would have had to retire at the age of 62 or 63…Mr Ring would be employable in a semi-sedentary occupation even with the current state of his spine to the age of 65.  It is evident, therefore, that if he is able to change his job to a more administrative role then he would be able to work until normal retirement age.”  

6. Mr Ring retired on 14 July 2010 and applied for both Ill Health Early Retirement (IHER) and PIB in February 2011.  His application for IHER was accepted on 4 March but rejected for PIB on 9 June.

7. Mr Ring appealed the decision and was informed on 26 August 2011 that his appeal was unsuccessful.  The Scheme’s Medical Adviser said: 

“The medical evidence shows that the applicant complained to his GP about back pain on 11.5.09. This is attributed to the nature of his job, and no untoward signs were noted. He was referred to an osteopath, who issued an undated report following 6 sessions of treatment beginning on 21.5.09, stating that he had made significant improvement and had been discharged.  His GP notes on 24.5.09 that he has recurrent pain in his lower back. There is no mention of the incident of 28.5.09.

He was referred for an orthopaedic opinion, but the outcome of this is not in the notes. The applicant reports that this showed a small tear at L4 (as diagnosed clinically by the osteopath) and disc disease at L1,2,3. 

He had a medico-legal report (not submitted), which the applicant states reports that the injuries advanced his symptoms by 4 years, by which time his back would have reached the current level of impairment due to degenerative changes.  

OH saw him in order to complete the application for IHR, and were unable to obtain any information [from] his treating specialist, despite their best efforts.

The medical and clerical evidence only supports an incident on 1.4.09. There is no evidence that anything other than relatively minor injury was sustained, which responded well to osteopathy. He has clearly identified widespread degenerative changes in his spine, which at most have been aggravated by this incident.  

His current level of disability cannot therefore be wholly or mainly attributed to his NHS employment, and the criteria for PIB are not met.”  

8. Mr Ring appealed this decision on 9 September 2011 when he said that he only stopped seeing the osteopath as he was allowed six free sessions after which he would have to pay for his own treatment.  He said that both the physiotherapist and the osteopath told him that in their opinion the disc bulge he was suffering from could only have been caused by trauma, not gradual degeneration.  He reiterated that the injury was solely attributable to his NHS employment.

9. The appeal was rejected on 26 October 2011 when the Medical Adviser said: 

“While it is acknowledged that Mr Ring has experienced back symptoms following incidents at work and brought on by physically demanding tasks such as those involved in his work, the evidence does not support his having suffered a spinal injury resulting in a pathological spinal condition of a severity commensurate with long term incapacity for work. The evidence does reveal the presence of degenerative spinal disease likely to have been present at the time of the index incidents and it is therefore likely that such incidents have triggered symptoms of this pre-existing and underlying degenerative constitutional condition, which, itself, has not been caused by his work. 

It is therefore advised that the attribution criteria are not met for Permanent Injury Benefit.”  

10. Mr Ring subsequently brought his complaint to this office.  In his submissions, he mentioned a medical report by Dr Warren commissioned by NHS Legal but NHSBSA have no record of this.

11. Following our enquiries, NHSBSA provided further comments from the Scheme Medical Adviser dated 15 October 2012.  Here are some relevant excerpts: 

“There is no disc prolapse on MRI.  Disc bulge is referred to - this is a common feature of degenerative disc changes in the spine and unlikely to be the source of [Mr Ring’s] pain.  Annular tears can be traumatic or degenerative.  Mr Quaile makes no reference to opining that the annular tear at L4/5 was traumatic.  It is therefore a degenerative feature.  Spinal stenosis can be affected as a result of a disc prolapse, but Mr Quaile quotes orthopaedic opinion that in Mr Ring’s case the spinal stenosis is a result of the disc bulge and facet joint hypertrophy, and again these are features of spinal degeneration.  To sum up Mr Quaile’s assessment he concludes, ‘The MRI scan shows degenerative change and spinal stenosis due to that degenerative change.  The accident in question did not cause this degenerative change, but made it symptomatic.’  

There is no feature in Mr Ring’s case to indicate that as compared with a man of similar age his degenerative change and spinal stenosis is particularly marked or severe and thus indicating that his case should be regarded as outwith the consensus.  Lumbar disc degeneration is extremely common…In Mr Ring’s case in 2010 at the age of 59 his lumbar disc degeneration was assessed as only mild to moderate.    

In summary, in terms of whole or main attribution.  There is no additional injury to be considered here.  There has been only an acceleration of the onset of symptoms from non-work related degenerative change in the lumbar spine and lumbar spinal stenosis, by a period of 5 years from 28-05-2009, and it is this acceleration of symptoms only, that is mainly attributable to the NHS employment.  In terms of PLOEA there is none, because the symptoms, and debilitating and incapacitating effects of these symptoms, as derived from the acceleration, are not permanent in terms of age 65.  To answer the question posed by [my office’s investigator], Mr Ring’s degenerative condition is well within the parameters of a normal age related condition.”

Summary of Mr Ring’s position  
12. Mr Ring disagrees that his injury arises out of a degenerative back condition and says that he suffered no back pain prior to the incidents so he was able to work normally until then.  Since the incidents however, he has never been able to work at full capacity and without pain.

13. He only ended the referral to the osteopath as he was only entitled to six free sessions after which he would have to pay and he was unwilling to do so.  Moreover, he did not experience any significant improvement as a result of the treatment received.

14. The physiotherapist and osteopath told him that in their opinion the disc bulge he was suffering from could only have been caused by trauma, not gradual degeneration.  The MRI scan was done almost a year after the incidents when NHS should have informed him to do it much sooner.

15. The independent report by the orthopaedic consultant shows that the effect of the injury to him is permanent and was caused by his employment.

Summary of NHSBSA’s position  
16. NHSBSA say that the root cause of Mr Ring’s back pain is a constitutional degenerative disease.  

17. This pre-existing condition may have been exacerbated by the injury suffered by Mr Ring but the chronic low back pain he is experiencing is not wholly or mainly attributable to his employment.  It is only the symptoms that have been worsened and not the condition itself.  Also, the effect of the acceleration of the onset of the symptoms will only last for some years and will have worn off before he is 65, meaning that it is not permanent.

18. As Mr Ring’s condition is constitutional, this means that it is not influenced by outside factors such as work.  The report by the independent orthopaedic consultant endorses the view that Mr Ring has not suffered a work related injury leading to PLOEA.
Conclusions

19. The Regulations apply where an injury sustained by an NHS employee is wholly or mainly attributable to NHS employment.  Determining whether this is so is a matter for NHSBSA.  To make this decision, NHSBSA must take into account all relevant but no irrelevant factors.  It is not for me to agree or disagree with the medical opinions made by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse i.e. that they have not made a decision which no reasonable decision maker faced with the same evidence would have made. 

20. It is not for me to decide whether Mr Ring qualifies for injury benefit.  When I have considered the process by which they arrived at their decision, if it was faulty, then I can require them to make the decision again.

21. I have not seen the report by Dr Warren which Mr Ring refers to. It may relate to a wider matter than his claim for injury benefit.  It was not included in the evidence that NHSBSA had before them and Mr Ring has not subsequently provided it to them or to my office. 

22. The evidence that NHSBSA did see indicates that Mr Ring suffered from a degenerative back condition even though he may not have been aware of that or previously been in any pain prior to the incidents in 2009.  But the report by the Medical Adviser on 15 October 2012 says that Mr Ring’s condition is no more than would be expected for a person of his age.  

23. Some caution needs to be taken in cases where age related degeneration is present.  Mr Ring was 58 at the time of the relevant events.  If his degeneration was no more than would be expected for a man of his age, then it should have been disregarded as a contributing factor to the injury.  In my judgment the question of whether the injury was attributable to his employment should be approached by considering whether an ordinary man of his age would have suffered the same injury in the same circumstances.

24. Mr Ring did not experience any symptoms of his condition and he was able to carry out his role with the NHS prior to the incidents in question.  The fact that the onset of the symptoms is due to those incidents seems to me to indicate that something changed.  It would not be entering medical territory to question the notion that there is no injury when a non-symptomatic condition becomes symptomatic.  An injury does not necessarily require visible damage – the definition in my dictionary extends to “harm” or “detriment” which could easily include the onset of pain where there was none.

25. NHSBSA have also said that they consider Mr Ring’s degenerative back condition would have become symptomatic before he was 65 anyway.  This view is based on Mr Quaile’s report.  

26. I do not think that is the right way to look at the matter.  As I have said in other cases, it is relevant whether the injury would have been permanent but for a pre-existing (and more than normal age related) condition.  What would have happened without the injury is not relevant at all.

27. For the reasons I find that NHSBSA have taken irrelevant factors into account in reaching their decision.  That is not to say that, properly considered, Mr Ring will be entitled to PIB.  That is a decision for NHSBSA, but it is one they must reach having considered the matters of attribution and permanence on the right basis.  It is not a decision for me to take and I cannot, as Mr Ring requests, determine that he is entitled to PIB and direct NHSBSA to immediately commence payment of those benefits.

28. For the reasons given above, it is my determination that the complaint is upheld.

Directions   

29. I direct that within 28 days NHSBSA shall consider whether Mr Ring’s work injury on its own (that is, disregarding normal age related degeneration) has caused him to suffer a permanent reduction in his earnings ability of more than 10%.  In doing so they are to disregard whether, in the absence of the injury at work, his underlying condition would have brought about a reduction in his earning ability anyway.

30. In the event that PIB is payable, it is to be backdated to 14 July 2010 and simple interest is to be added to past instalments at the reference bank rate for the time, being from the due date of each instalment to the date of payment, as provided for in regulation 6 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996. 

TONY KING

Pensions Ombudsman

16 January 2013
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