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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J Marsden

	Scheme
	Police Injury Benefit Scheme

	Respondents
	Nottinghamshire Police Authority (NPA)


Subject

Mr Marsden asserts that the review of his injury benefit undertaken in 2008/09 was not conducted in accordance with the Police (Injury Benefit) Regulations 2006.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Nottinghamshire Police Authority because the review was not carried out in accordance with the relevant Regulations.
DETAILED DETERMINATION

Material Facts

1. Mr Marsden was awarded an injury benefit in 1999 under the Police (Injury Benefit) Regulations 1987 (as amended). The Selected Medical Practitioner (SMP), at that time, determined that the degree to which Mr Marsden’s earning capacity had been affected was 75%.

2. Mr Marsden’s injury benefit was reviewed in 2006. By this time, the 1987 Regulations had been succeeded by the Police (Injury Benefit) Regulations 2006. Transitional provisions provide for the review of injury benefits awarded under the previous regulations to be conducted in accordance with the 2006 Regulations. Extracts from the relevant Regulations are contained in an appendix to this determination.

3. On 21 August 2006, the reviewing SMP determined that Mr Marsden’s degree of disablement was then 35.98%. He identified the disabling condition as osteoarthritis of the spine with disc degeneration. On 3 October 2006, the SMP completed a second form indicating that Mr Marsden’s degree of disablement was 27.33%. A handwritten note on the form stated “Revised after managements (sic) review of actual earnings”. Mr Marsden says that he did not appeal at this time because he had been advised that, if his appeal was deemed to be vexatious and/or trivial, he could be liable for costs.

4. Mr Marsden’s injury benefit was reviewed again in 2008/09. On 12 January 2009, the reviewing SMP signed a form indicating that the degree to which Mr Marsden’s earning capacity had been affected was 25%. In a covering memorandum to NPA, the SMP said he had taken account of Mr Marsden’s GP’s notes and notes from the original SMP, together with information supplied by Mr Marsden at their consultation. The SMP went on to say,

“I would list his diagnosis currently as multiple level disc degeneration disease and facet joint osteoarthritis. Clearly this cannot be solely attributable to the injuries sustained in his road traffic accidents and are probably to a large extent constitutional – he is also developing arthritic symptoms in the small joints in his hands ... Nevertheless the incidents at work did result in significant exacerbation and acceleration at the time and I consider it reasonable to apportion on the basis of 50% between disability attributable to the injuries on duty and ongoing disability attributable to his osteoarthritis.”

5. The SMP said that Mr Marsden had provided an earnings figure, which he had compared to national average earnings, and he had calculated a loss of earnings of 49.56%. He said that applying the 50% apportionment would place Mr Marsden in the 0-25% band (Band 1).

6. Mr Marsden’s case was then referred to a Police Medical Appeal Board (PMAB). He was examined by a consultant orthopaedic specialist, who reported,

“This clinically obese man ... has had symptoms secondary to soft tissue injuries to the neck and low back since 1994. The symptoms and physical signs are not classical of a degenerative arthritis and despite the description of the X-rays, certainly of the lumbar spine, the MRI showed no evidence of degenerative disease but only early signs of dehydration at two discs. There has been no progression of the symptoms since 1999 and there are no neurological signs. He is obese and there is very poor abdominal muscle tone. The symptoms do not appear commensurate with either the described injuries or the MRI findings but could be explained in part by the poor muscle tone and obesity. He is capable of clerical work as shown by his current employment and with appropriate safeguards and the avoidance of lifting and bending, the ability to mobilise and appropriate analgesia make him capable of a full time job.”

7. The PMAB also questioned Mr Marsden, NPA and the SMP. The minutes of the PMAB meeting record that the SMP was asked whether he could explain how Mr Marsden’s accidents might cause osteoarthritic changes. His response was that it was biologically implausible and there was no evidence of any bony injuries consequent to the road traffic accidents.

8. The PMAB said that the key questions they needed to address were:

· To assess Mr Marsden’s functional capability and decide what medical conditions might lead to the reduced functional capability.

· Whether the clinical findings and the stated medical condition supported the plausibility of the stated functional capacity.

· To identify the types of work Mr Marsden might reasonably perform, taking account of his functional capacity, training and occupational experience.

· Whether apportionment was required in the final calculation of the degree of disablement.

9. The PMAB referred to Turner v The Police Medical Appeal Board [2009] EWHC 1867 (Admin) and noted that they were not able to revisit the question of causation. They then referred to R v on the application of South Wales Police Authority v The Medical Referee (Dr Anton) ex parte Crocker [2003] EWHC 3115. The PMAB noted that Ousley J had found that, in order to address the question of degree of disablement, two components had to be addressed: the degree of disablement and whether it was necessary to discount the effect of any non-qualifying injury/cause.

10. The PMAB then proceeded to considering Mr Marsden’s case. Amongst other things, they noted that they had been “presented with a fait accompli”, that Mr Marsden’s permanently disabling condition was that of osteoarthritis of the spine with disc degeneration, for which the medical evidence was lacking. The PMAB commented that, “at best”, the index event would have led to soft tissue injuries and not the bony changes seen in osteoarthritis. They commented,

“The Board therefore find it immensely difficult to make a determination in this case since they are not allowed to revisit the issue of causation and they must accept the facts as presented, which whilst from a biological or medical point of view appears to be bizarre, is nevertheless required in law.”

11. The PMAB found that Mr Marsden was capable of full time work in a semi-sedentary role, where he could change his posture at will. They went on to comment that “his current symptoms are likely to be constitutional in nature with there being little evidence for a diagnosis of osteoarthritis”. The PMAB noted the early dehydration in Mr Marsden’s lumbar discs revealed by MRI and determined that this would have little impact on his ability to carry out a semi-sedentary role. They referred to an exaggerated pain response and said that the level of requirement for analgesia did not support the level of pain complained of.

12. The PMAB then considered apportionment. They said that they could find little evidence of an underlying condition of the lumbar spine which had led to a loss of earnings. On this basis, the PMAB determined that it was unsafe to argue for apportionment with regard to any changes to Mr Marsden’s lumbar spine. However, they determined that the evidence for a pre-existing condition in Mr Marsden’s neck was stronger. The PMAB commented that “it was perfectly possible that on the balance of probabilities [Mr Marsden’s] neck symptoms at this point in time would have led to a degree of loss of earnings”. They then noted that recent case law had indicated that “it is not possible to apportion an award at the review stage, since it was in effect revisiting the issue of causation”.

13. The PMAB turned to the question of the types of work that Mr Marsden might be capable of undertaking. They considered that the starting point might be Mr Marsden’s current employment, but felt that this might not reflect his true earnings capacity. Mr Marsden was working for 28 hours per week as a Paralegal with a firm of solicitors. The PMAB had requested that NPA put forward alternative roles for Mr Marsden. These had been provided and the PMAB had given Mr Marsden 10 days to comment. Mr Marsden says he was not given sufficient time to comment.

14. The PMAB determined that Mr Marsden was capable of earning in the region of £26,000. They compared this with National Average Earnings (NAE) because Mr Marsden had passed the compulsory retirement age for his former rank. On this basis, the PMAB determined that Mr Marsden’s degree of disablement was 17% (Band 1).

15. Following the judgment in Metropolitan Police Authority v Laws [2010] EWCA Civ 1099, Mr Marsden wrote to NPA asking for his injury benefit to be reinstated at Band 3. NPA agreed to review his case. With Mr Marsden’s agreement, NPA referred his case to another SMP, Dr Calvert. The question put to Dr Calvert was “whether or not [Mr Marsden’s] degree of disablement [had] substantially altered since the date of the last review of his injury pension in 2000, taking account of his medical condition and his potential earning capacity but for such medical condition”.

16. Dr Calvert saw Mr Marsden on 12 April 2011. He completed a form, on 30 May 2011, stating that Mr Marsden was suffering from osteoarthritis of the spine with disc degeneration and that the disablement caused by this condition was the result of an injury received in the execution of duty as a police officer. Dr Calvert then said,

“the degree to which the officer’s earnings capacity has been affected has not substantially changed since the last valid assessment at a PMAB hearing dated 30th June 2009 and remains at: 17% (Band 1)”

17. In his covering letter to NPA, Dr Calvert said,

“Whilst your letter requests a review in relation to a certificate issued ... in 2000 ... there is a subsequent certificate issued on 21st August 2006 that was subject to appeal at a ... [PMAB] hearing convened on 30th June 2009. The decision of a PMAB hearing is final and it is only possible to review any change that may have occurred since ...

As this latter assessment post dates the certificate of 2nd February 1999 ... and there is no new medical evidence provided since 30th June 2008 ... to suggest that there has been any substantial change to his degree of disablement. I, therefore, see no reason to revise the decision in this case and suggest the assessment from the PMAB hearing ... remains valid.”

18. Mr Marsden subsequently challenged this view with NPA and enlisted the help of the Pensions Advisory Service (TPAS) before applying to the Ombudsman. NPA have referred me to their response to TPAS.

Submission by NPA

19. The key points of NPA’s submission (taken from their letter of 4 November 2011 to TPAS) are summarised below:

· The amount of injury award is based on an officer’s ‘degree of disablement’. Confusingly, this is a reference to the degree to which the individual’s notional earning capacity is affected by their injury and not their functional capacity.
· At the time of assessment, the degree of disablement can be apportioned to take account of any other non-duty related conditions, but neither apportionment nor causation may subsequently be revisited.
· Regulation 37 provides for the Police Authority, from time to time, to consider whether the individual’s degree of disablement has substantially altered. If it has, the injury award shall be revised accordingly.
· In the Laws case, the Court found that each decision by a medical authority was to be treated as final. The Police Authority could only revise an injury award if the SMP (or PMAB) concluded that the individual’s degree of disablement had substantially altered since the last review.
· The Court also found that the Police Authority was entitled to take account of any change of circumstance which had a substantial impact on earning capacity.
· In 2008, the SMP sought to apply apportionment, which was an erroneous approach. However, he concluded that the degree of alteration was slight and made no significant difference to the degree of disablement assessed in 2006.
· In 2010, the PMAB properly directed itself against revisiting both causation and apportionment. The issue is whether the factors considered by the PMAB in 2010 were factors which existed in 2006. If they were, they could not represent an alteration, substantial or otherwise. These are medical issues which NPA are not qualified to address.
· In an attempt to address the issue, NPA (with Mr Marsden’s agreement) asked another SMP to look at the matter. Although not provided for in the Regulations, it was hoped that this approach might give some clarity. The SMP did not feel able, on a strict construction of the Regulations, to go behind the decision of the PMAB.
· NPA are now bound by the finding of the PMAB until such time as some other body determines otherwise.
Conclusions

20. The review of injury benefits under Regulation 37 has been the subject of a number of Court cases and Ombudsman determinations over the past few years. There is now a considerable body of authority indicating how such a review should properly be conducted.

21. In R (on the application of Pollard) v The Police Medical Appeal Board and West Yorkshire Police Authority [2009] EWHC 403, Silber J found that Regulation 37 does not enable the police authority to reach a different conclusion on the issues specified in Regulation 30(2)(a), (b) or (c). That is, a review may not consider whether the person concerned is disabled, whether the disablement is likely to be permanent, or whether the disablement is the result of an injury received in the execution of duty. This approach was approved in both the Turner and subsequent Laws cases. The only question for NPA, the SMP and then the PMAB was whether the degree of Mr Marsden’s disablement had substantially altered.

22. In both the Turner and Laws cases, it was accepted that the degree of a pensioner’s disablement could alter by virtue of his earning capacity improving either by some improvement in his condition or because a job had become available which the pensioner would be able to undertake. As NPA have said, the issue, in Mr Marsden’s case, is whether the factors considered by the PMAB in 2010 were factors which existed in 2006. If they were, they could not represent an alteration in his degree of disablement, substantial or otherwise. NPA then say that these are medical issues which they are not qualified to address. I disagree. The questions to be addressed by the SMP and the PMAB are not medical issues per se; they also involve the correct interpretation of the relevant Regulations and the law.

23. The SMP and the PMAB were required to address the following questions:

· Had there been any change in Mr Marsden’s disabling condition since the last review?

and

· Were there now jobs available to him which he could undertake, but which had not previously been available?
24. At this point it would be helpful to clarify the scope of this determination. Mr Marsden’s injury benefit was reviewed in 2006 and he did not, at that time, appeal against the decision of the SMP. He has explained that he did not do so because he had been warned that he could be liable for costs. The subsequent review started from the assumption that the decision reached in 2006 was final. The legislation governing my office requires an application to be made to me within three years of the act or omission which is the subject of the complaint or within three years of the point at which the applicant could reasonably have been expected to be aware of the act or omission. There is some scope for me to extend this time period where I find that it was not possible for the application to be made at an earlier date. In Mr Marsden’s case, I do not find that the earlier decision is now within my jurisdiction. However, in R (on the application of Haworth) v Northumbria Police Authority [2012] EWHC 1225 (Admin), King J found that there was no time limit to invoking Regulation 32(2). It would, therefore, be possible for Mr Marsden and NPA to agree to refer the 2006 decision back to the SMP under Regulation 32(2) (or to another SMP under Regulation 32(3)). I shall return to this point.

25. As I have said, the 2008/09 review started from the assumption that the 2006 decision was final. In my view, this was the correct approach at the time because the 2006 SMP decision had not been challenged. The issue, therefore, was whether Mr Marsden’s degree of disablement had altered substantially since 2006. It is clear from the record of the PMAB’s proceedings that this is not the issue they addressed.

26. The PMAB identified four questions they thought needed to be addressed, but these were not the questions they should have been asking themselves. Whilst the PMAB correctly referred to the Turner case and noted that they were unable to revisit the question of causation, they also referred to the Crocker case. They noted that Ousley J had referred to a two part approach which included discounting the effect of any non-qualifying injury. However, the PMAB did not refer to the fact that the Crocker case related to an initial award of injury benefit and not to the review process. It was, therefore, of limited help to them and potentially misleading.

27. Despite having noted that they should not revisit causation, the PMAB’s ‘Detailed Case Discussion’ included a lengthy discussion on the likely causes for Mr Marsden’s symptoms. The PMAB stated that they found it bizarre that they were not allowed to revisit causation, but said that they accepted that this was required by law. Having discussed likely causation at some length (and made it obvious that they disagreed with the previous decision), the PMAB then failed to ask the question they were required to; namely, whether there had been any substantial alteration in Mr Marsden’s condition since 2006. The PMAB instead moved on to consider whether and what type of roles Mr Marsden might be able to undertake. They had asked NPA to supply details of alternative roles Mr Marsden might be expected to undertake. However, the record of their discussion does not suggest that they asked whether those roles had become accessible to Mr Marsden since the 2006 review, either by changes in his medical condition or changes in the roles themselves.

28. I find, therefore, that the PMAB’s consideration of Mr Marsden’s case was flawed and that this should have been apparent to NPA. I find that it was maladministration for the NPA to reduce Mr Marsden’s injury benefit on the basis of a flawed review. NPA say that they are bound by the PMAB’s decision. Regulation 31 states that the decision by the PMAB shall be final, subject to Regulation 32. It was open to the NPA, with Mr Marsden’s agreement, to refer the PMAB’s decision back to them for reconsideration. To allow the PMAB’s decision to stand as it was risked Mr Marsden receiving the incorrect benefit. NPA is the paying authority and the decision to review the injury benefit is theirs (under Regulation 37). I find that they are responsible for ensuring that such a review is carried out properly and in accordance with the Regulations and the law. In this, I am guided by a recent case (R (on the application of Crudace) v Northumbria Police Authority [2012] EWHC 112 (Admin)) where Behrens J found that the SMP and PMAB were acting as delegates of the police authority; notwithstanding the fact that they were independent and their decisions were binding on the authority (subject to Regulation 32).

29. NPA attempted to address the flaws in the 2008/09 review by referring Mr Marsden’s case to Dr Calvert. Regulation 32(2) allows NPA and Mr Marsden to “refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration”. Regulation 32(4) explains who the appropriate medical authority is. In view of the fact that Mr Marsden’s case had been before the PMAB, the “final decision” was the PMAB’s decision and NPA should have referred it back to them. If a medical authority is unable or unwilling to act, Regulation 32(3) provides that “the decision may be referred to a duly qualified medical practitioner or board of medical practitioners ... and his, or as the case may be its, decision shall have effect as if it were that of the medical authority who gave the decision which is to be reconsidered”. Therefore, the decision did not have to be referred back to the same PMAB if they were unable or unwilling to reconsider it. However, I find that, since the decision to be reconsidered was one made by a PMAB, it had to be reconsidered by a PMAB.
30. I can understand that NPA wished to avoid the expense of referring Mr Marsden’s case to a PMAB, but their proposal did not provide redress for the flawed review because Dr Calvert could not reconsider the PMAB’s decision as it stood. In fact, NPA asked Dr Calvert to consider whether the degree of Mr Marsden’s disablement had substantially altered since 2000. In other words, they were asking him to reconsider the SMP’s decision in 2006. As I have said, I do not find that this was the correct approach to take and was not in accordance with the Regulations.

31. I have given some thought to what might be the best approach to take to provide suitable redress for the maladministration I have identified. In the Laws case, the judges quashed both the SMP and PMAB decisions on the grounds that they had both taken the same flawed approach. In Mr Marsden’s case, quashing the SMP and PMAB 2009 decisions would mean that the “final decision” was that taken by the SMP in 2006. It would clear the way for NPA and Mr Marsden to refer his case to Dr Calvert in the way in which they had agreed. In the particular circumstances of this case, I find that the decisions taken by the SMP and PMAB in 2009 should be quashed. I understand that Dr Calvert has since retired and I have taken this into account in my directions.
32. It follows from what I have found above that Mr Marsden’s injury benefit should not have been reduced in 2009 and I have made directions accordingly.

33. Mr Marsden will have suffered some degree of distress and inconvenience as a consequence of the maladministration I have identified. I find that he should receive some modest redress for this and I have made directions accordingly. However, I also think it right that NPA should receive some acknowledgment for having attempted to provide redress (albeit in a way which did not work) and for co-operating fully with my investigation.

Directions

34. I now direct that, within 21 days of the date of this determination, NPA shall refer Mr Marsden’s case to an SMP on the basis previously agreed. I suggest that it would be helpful if NPA provide the SMP with a copy of this determination in order to clarify the nature of the reconsideration being sought.

35. Within the same time frame, NPA shall reinstate Mr Marsden’s injury benefit at the 2006 rate and pay him arrears, together with simple interest at the rates quoted for the time being by the reference banks. They shall also pay Mr Marsden the sum of £300 as redress for the maladministration I have identified above.



TONY KING 

Pensions Ombudsman 

26 November 2012

Appendix

The Police (Injury Benefit) Regulations 2006 (SI2006/932)

36. Regulation 7(5) provides,

“Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

37. Regulation 30(2) provides,

“Subject to paragraph (3), where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions -

(a)
whether the person concerned is disabled; 

(b)
whether the disablement is likely to be permanent, 

...

(c)
whether the disablement is the result of an injury received in the execution of duty, and 
 (d)
the degree of the person’s disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above.

38. Regulation 30(6) provides,

“The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.”

39. Regulation 31 provides,

“(1)
Where a person is dissatisfied with the decision of the selected medical practitioner as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision. 

(2)
In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide. 

(3)
The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”

40. Regulation 32 provides,

“(1)
... 

(2)
The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.

(3)
If a court or tribunal decide, or a claimant and the police authority agree, to refer a decision to the medical authority for reconsideration under this regulation and that medical authority is unable or unwilling to act, the decision may be referred to a duly qualified medical practitioner or board of medical practitioners selected by the court or tribunal or, as the case may be, agreed upon by the claimant and the police authority, and his, or as the case may be its, decision shall have effect as if it were that of the medical authority who gave the decision which is to be reconsidered.

(4)
In this regulation a medical authority who has given a final decision means the selected medical practitioner, if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.”

41. Regulation 37(1) provides,

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

-1-
-3-

