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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

	Applicant
	Mr R Gutteridge

	Scheme
	ReAssure Personal Pension Plan

	Respondents
	ReAssure Ltd


Subject

Mr Gutteridge’s complaint is that ReAssure have failed to maintain records of his protected rights contributions. Consequently no protected rights benefits were included within Mr Gutteridge’s policy, when it was transferred to his new provider Just Retirement.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against ReAssure because the available evidence suggests that ReAssure’s predecessors received the transfer of protected rights benefits in 1996.


DETAILED DETERMINATION

Material Facts

1. Mr Gutteridge was originally a member of the Nestegg Personal Pension Scheme but at some point his benefits were transferred to the Peter Smith (Baker & Caterers) Ltd Pension and Life Assurance Scheme (the Peter Smith Scheme).
2. In March 1991 payments of £50 per month commenced under the Peter Smith Scheme, in connection with National Mutual Life policy, number T00944935.
3. On 30 April 1994 the Peter Smith Scheme terminated.
4. On 3 March 1996 Britannia Life (the administrators of the Peter Smith scheme) issued a cheque for £2,667.77 made payable to National Mutual Life. The cheque was sent to Mayman Financial Services (Mr Gutteridge’s financial advisers) on 5 March 1996. The covering letter indicated that the entire sum was comprised of protected rights.
5. On 19 July 2004 GE Life (previously National Mutual Life) confirmed that National Mutual Life policy number T00944935 was fully paid up, as of 15 March 2004.
6. In 2007 Windsor Life acquired the business of NM Life and NM Pensions (part of the group trading as Tomorrow) and previously known as GE Life Ltd and GE Pensions Ltd
7. As part of the investigation into the whereabouts of Mr Gutteridge’s protected rights benefits, Windsor Life wrote to HMRC (on 9 December 2010) in request of a copy of the CA1542 (AP1) form, which would have been completed when the policy was contracted out.
8. On 7 February 2011 HMRC replied to Windsor Life’s letter of 9 December 2010. HMRC stated the following.
“Our records have been checked and show Mr Gutteridge was contracted out from 6 April 1987 to 5 April 1991. The benefits were transferred to yourselves from Peter Smith (Baker & Caters) Ltd Pension Scheme (S4712402W). This period also includes a transfer from the Nestegg Personal Pension Scheme (A7001108Y) for 6 April 1987 to 5 April 1989.”
9. On 3 March 2011 Windsor Life wrote to HMRC a second time, requesting a full breakdown of the qualifying contributions from 1987 to 1991 and a copy of the APP form transferring the contracted out policy to Windsor Life.

10. On 15 June 2011 and 5 July 2011 Windsor Life wrote to Phoenix Life (who had taken over the company previously known as Britannia Life in 2006) for any evidence of protected rights. 
11. Phoenix Life sent replies to Windsor Life on 21 July 2011 and 14 November 2011. They were essentially only able to confirm that Mr Gutteridge had transferred out of the policy in 1996 and that a cheque had been issued to National Mutual Life. Copies were provided of the £2,667.77 cheque and accompanying letter to Mayman Financial Services.

12. In January 2012 Mr Gutteridge’s benefits were crystallised and payments commenced in connection with an annuity from Just Retirement.

13. Mayman Financial Services were contacted by my office in August 2012. In response they confirmed that have a copy of the 1996 covering letter on file and the letter has staple marks at the top left hand corner, indicating that this might have been where the cheque was attached. They presume the cheque was forwarded to National Mutual Life. 

14. My office also contacted HMRC in August 2012. HMRC explained that on the closure of an existing contracted out scheme, it would have been the closing scheme’s responsibility to inform HMRC where the protected rights benefits had been transferred. The procedure would then have been for HMRC to issue a CA 1882 statement form to the receiving scheme (in this case National Mutual Life) to inform them that protected rights had been transferred into their scheme. HMRC say that the statements were issued to enable the receiving scheme to check their records.
Summary of Mr Gutteridge’s position  
15. Britannia must have forwarded the £2,667.77 cheque to his financial advisors Mayman Financial Services, who then forwarded the cheque to National Mutual Life.

16. HMRC are subtracting a weekly contracted out deduction of £18.03 from his state pension, therefore, his protected rights benefits must exist.

17. ReAssure’s assertion that they do not hold the funds, is at odds with HMRC’s records showing that the funds were transferred to National Mutual Life, from Peter Smith (Baker & Caterers) Ltd Pension Scheme.
Summary of ReAssure’s position  
18. Mr Gutteridge’s policy (number T00944935) was a contracted in policy, hence the transfer of contracted out benefits would have been incompatible.

19. There are no other policies under Mr Gutteridge’s date of birth or National Insurance Number.
20. ReAssure say that they have reviewed the records of all policyholders who were reported to have transferred to National Mutual from Britannia, as part of the same process. The search ruled out the possibility that the missing protected rights benefits were mistakenly allocated to another policyholder.
21. They have no record of receiving a Britannia cheque from Mayman Financial Services in 1996. 

22. At no point over the past 16 years have they ever given any indication that they may hold these funds. 

23. They feel it is unreasonable to be expected to prove that they never received something 16 years ago.

24. ReAssure are of the opinion that the balance of probability suggests that they are not in possession of the missing benefits. They comment that “Whilst a cheque may have been originally raised payable to National Mutual (now ReAssure) we feel that ultimately it was never accepted by ReAssure. It is more likely that it was redrawn and sent to another provider.”
Conclusions
25. Britannia would not have sent the cheque to Mayman Financial Services without instructions from Mr Gutteridge, either given directly or through Mayman Financial Services.

26. It is unlikely that the transfer process would have proceeded to the point at which Britannia were issuing a cheque, without either Britannia or Mayman Financial Services having obtained the necessary confirmation that the funds were going to a policy able to receive them. ReAssure suggest that the funds must have gone elsewhere because policy T0094435 was unable to accept protected rights.  But the cheque was payable to National Mutual and the evidence is that it is the only cheque that was drawn.
27. Mayman Financial Services retained an archived file in connection with Mr Gutteridge and they have a copy of the 1996 letter. It is likely therefore, that if National Mutual Life had written to state that they were unable to accept the cheque, the letter would still lie within their file.

28. It is unlikely that HMRC would have a record of a transfer of Mr Gutteridge’s protected rights to National Mutual, unless they had been notified of the transfer.

29. Although the evidence is incomplete, it does point towards a transfer of protected rights benefits having been paid to National Mutual, whether or not it was paid into policy T0094435. I find that it is more likely than not that National Mutual received the transfer of Mr Gutteridge’s protected rights, though it may not have been invested in his policy, or any other. Consequently ReAssure, as National Mutual’s successors, inherited the liability.
Directions   
30. I direct that within 28 days of the date of this Determination Reassure are to:
· calculate the investment growth applicable in relation to the sum of £2,667.77, if it had been transferred to an equivalent National Mutual Life policy able to accept protected rights on 7 March 1996 (allowing for reasonable time for it to be invested);
· liaise with Just Retirement to establish the level of annuity Mr Gutteridge would have received if, in January 2012, ReAssure had transferred the funds from policy T00944935, plus £2,667.77 and investment growth;
· fund the cost of an additional annuity with Just Retirement, to the level of the shortfall between the annuity that Mr Gutteridge received and the annuity that he should have received with the addition of £2,667.77 plus investment growth;
· pay Mr Gutteridge the total monthly shortfall in payments that he should have received since his first annuity payment from Just Retirement, plus simple interest at the rate for the time being payable by the reference banks, to each instalment from the due date to the date they make the payment of the total.

TONY KING 

Pensions Ombudsman 

12 February 2013
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