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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr T Cassidy

	Scheme
	Local Government Pension Scheme

	Respondents
	Stagecoach North East 
South Tyneside Council


Subject
Mr Cassidy’s complaint about Stagecoach North East, his former employer, and South Tyneside Council, the administering authority, is that they failed to award ill health early retirement pension benefits.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Stagecoach North East and South Tyneside Council because: 

· there was maladministration by Stagecoach North East when making its decision that Mr Cassidy was not entitled to an ill health pension;
· South Tyneside Council failed to deal with Mr Cassidy’s complaint about the decision properly.

DETAILED DETERMINATION

Material Facts

1. Mr Cassidy was born on 13 July 1954.  He was employed as a bus driver by Stagecoach North East (Stagecoach) and had previously been employed by its predecessors since 1976. He was a member of the Local Government Pension Scheme (the Scheme) and this membership continued after his employment was transferred to Stagecoach. 
2. The Scheme is administered at local level and South Tyneside Council (the Council) administers the Tyne & Wear Pension Fund (the Pension Fund). 
3. From 1 April 2008, applications for early retirement on ill health grounds are to be dealt with in accordance with Regulation 20 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the 2007 Regulations). Details are set out in the Appendix but, in brief, a pension is to be paid early where an employer decides to terminate someone’s employment on grounds that they are permanently incapable of discharging the duties of their employment and have a reduced likelihood of obtaining other employment before normal retirement age.
4. The previous regulations (the Local Government Pensions Scheme Regulations 1997 (the 1997 Regulations)) contained different criteria for ill-health early retirement. Entitlement arose where the member was “permanently incapable of discharging efficiently the duties of [his] employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body”.

5. Mr Cassidy went on sick leave from 6 June 2009 and was diagnosed as having angina. In August 2009 his Passenger Carrying Vehicle (“PCV”) licence was suspended by the Driver and Vehicle Licensing Agency. 

6. It was established that he had blocked arteries and he was referred for treatment. On 6 October 2009 an angiogram pre assessment was carried out and on 26 October he attended the cardiology clinic for treatment. It was hoped that after the treatment he would be able to return to PCV duties but after a treadmill test was carried out he was told he had failed the test and so could not get his licence back.

7. He was referred to Dr Kerry, an Occupational Health doctor, on 1 April 2010 to consider whether he was eligible for ill health early retirement. Dr Kerry provided a report on 12 April advising that he was likely to be permanently unfit for work as a PCV driver, but he was fit for other work - 
“Unfortunately, due to failing his exercise ECG he is not able to return to being a PSV driver. It is possible that with further treatment he may be able to pass an exercise test. It is more likely that he will continue to fail the test due to ongoing ischaemic heart disease. 

It is likely he will be unfit to return to work as a PSV driver but he would be fit for other types of work.

It is unlikely therefore that he would be suitable for ill-health retirement.”

8. Dr Kerry signed the Pension Fund’s standard medical certificate. The certificate required him to sign one or other of two statements in Part B. B1 was to be signed where the doctor was of the opinion that the employee was permanently incapable of “discharging efficiently the duties of his or her employment or any other available comparable employment with his or her employer…” Dr Kerry signed B2, which states:

“I certify that, in my opinion, the above named person IS NOT permanently incapable of discharging efficiently the duties of his or her employment or any other available comparable employment with his or her employer because of ill health…”

9. The form states that comparable employment is employment in which the contractual provisions as to capacity are the same or differ only to an extent reasonable given the nature of their ill health or infirmity; and the provisions as to place or work, remuneration, hours, holiday and so on are substantially the same. 
10. The IRMP is then asked to sign one of three further statements, B3, B4 or B5: 

· B3 is to be signed where he is of the opinion that the employee is not permanently incapable of discharging their duties;

· B4 where the employee is permanently incapable but does not have a reduced likelihood of obtaining other gainful employment;
· B5 where the employee is permanently incapable of performing their duties and has a reduced likelihood of obtaining other gainful employment.

11. If B5 is signed, the IRMP is then to complete a further section to determine which of the three tiers applies.

12. The certificate included a statement that Dr Kerry was qualified in occupational health and had had no previous involvement in the case.

13. At a meeting with his employer on 15 April 2010, Mr Cassidy was advised the report from the Occupational Health doctor did not support ill health retirement. He was unhappy with this as he said the doctor had told him he would support his early retirement. He was informed that his employment was at risk.

14. A further meeting was arranged for 27 April 2010 to discuss an alternative employment position. After considering the matter, Mr Cassidy attended a further meeting on 29 April where he declined the offer. The manager told Mr Cassidy he had contacted Doctor Kerry, who had confirmed his opinion regarding ill health retirement. 

15. The meeting resumed on 30 April 2010 when his manager advised him there was no option but to terminate his employment with effect from 1 May. An appeal meeting was held on 11 May and continued on 12 May, after which the decision to terminate his employment was confirmed. 

16. He appealed against the decision not to allow ill health retirement through the Internal Dispute Resolution Process (IDRP) and a stage 1 response was provided by Mr C, Stagecoach North East’s Managing Director on 18 May 2010. Mr C advised that he had spoken to Dr Kerry who had made clear his opinion that, although Mr Cassidy was likely to be permanently incapable of carrying out his old job, he was capable of doing other work.  Mr C said he could not agree to ill health retirement without the support of medical opinion and so, without that, the decision not to award ill health retirement would stand.

17. Mr Cassidy proceeded to stage 2 and a decision was given by Denis Leahy, Principal Solicitor at the Pension Fund Team at South Tyneside Council, the administering authority for the Pension Fund. He stated that there had been some errors, in that both the first instance decision and the stage 1 complaint response had failed to include required information regarding appeal rights and time limits but he said the substantive decisions as to eligibility had been made correctly, following medical opinion that he was capable of doing other work

18. Mr Cassidy sought advice from the Pensions Advisory Service (TPAS). A TPAS adviser wrote to Mr C pointing out that there appeared to be a flaw in the decision process. The box ticked on the certificate signed by Dr Kerry stated that Mr Cassidy was not permanently incapable of his duties or any other available comparable employment with his employer. He said this was the wrong tests to apply; the correct question was whether he had a reduced likelihood of obtaining any gainful employment, not whether he was permanently incapable. This issue had not been considered correctly and he invited Stagecoach to consider the matter again, referring to previous Ombudsman decisions where this had been directed.
19. Mr C replied, advising that a decision had been made at Stage 2 which was binding and could only be overturned by the Ombudsman. Although he did not have power to reconsider the application, he made some further observations. 

· Dr Kerry had certified that Mr Cassidy did not meet the relevant criterion of being incapable of performing his or any other available comparable available employment. 

· Although the form asks Dr Kerry to complete answers B3 – B5, his failure to do so did not change the fact that answer B2 made it clear Mr Cassidy did not meet the criteria for ill health retirement. 

· The reference to ‘comparable employment’ was not part of the criteria to determine ill health retirement, but the criterion set out in B2 defined capability more narrowly than required. As Mr Cassidy was certified as being capable of either his employment, or comparable employment, it followed that he must be capable of the wider definition of ‘gainful employment’.

20. The TPAS adviser wrote again, saying he did not consider Mr Cassidy’s application had been considered lawfully since the criteria used were different from those set out in the Regulations. The correct question was not whether Mr Cassidy was capable of other employment but whether he had a reduced likelihood of obtaining other employment. He asked Stagecoach to consider further medical evidence to clarify whether, at the time he left his employment, Mr Cassidy satisfied the correct criteria.

21. Mr C replied, again saying the company did not have power to re-make the decision. It was clear from the medical evidence (not just the certificate) that Mr Cassidy was capable of other work and so did not meet the criteria for ill health retirement. He could, however, apply for early payment of his deferred pension under Regulation 31, details of which he provided, and any such request would be a new application which would be considered on the basis of up to date medical evidence.
22. Mr Cassidy applied for ill health retirement as a deferred member under Regulation 31. He says that he attended an appointment with Dr Kerry on 17 May 2012, following which Dr Kerry certified that he was eligible for an ill health retirement pension at Tier 3.
23. On 2 August 2012 the Pension Fund wrote to Mr Cassidy confirming that his former employer had decided his deferred pension should be paid as from 15 May 2012 on the grounds of ill health.
Summary of Mr Cassidy’s position  
24. Mr Cassidy maintains that he should have been allowed to take early retirement in 2010 under Regulation 20. He has now been allowed to take his deferred pension early under Regulation 31 (having been placed in tier 3), but he has not worked since 2010 and his health has not changed so there is no reason why he should be considered eligible now but not previously. If he is placed in tier 3 now, he should accordingly have been placed in that tier in 2010. 

25. He does not consider that he should have been placed in a tier now, since the tiers do not apply to early payment of a deferred pension on health grounds under Regulation 31.
Summary of Stagecoach North East’s position  
26. In response to the Ombudsman, Stagecoach has again said the certificate and report, when taken together, show that Mr Cassidy was able to perform other work and so was not eligible for ill health retirement. The original decision was made correctly as it took account of the medical evidence required by the Regulations and a further report from Dr Kerry. This view was supported in both stages of the IDRP.
Summary of South Tyneside Council’s position  
27. The Council says that it was for the employer to make the decision whether Mr Cassidy was eligible, so the Council as administering authority cannot be held responsible for the decision. Its role was solely to review whether the decision-making process was correct, which it has done.

28. Mr Cassidy’s employment was not terminated on the grounds that his ill health or infirmity rendered him permanently incapable of discharging the duties of his employment and that he had a reduced likelihood of being capable of undertaking any gainful employment. Once Dr Kerry had decided that Mr Cassidy was not permanently incapable of discharging his duties, whether or not he had a reduced likelihood of being capable of other gainful employment was irrelevant. 
29. The reference to “any other available comparable employment” does not indicate that a different test was applied to that required. This reference was included because of Regulation 20(15) of the 2007 Regulations, which says that where a decision is made before 1 October 2008 which would place an employee in a worse position that he would be in if the 1997 Regulations continued to apply, The 1997 Regulations would have effect as if they were still in force. Although it is very unlikely there will be cases still being dealt with under Regulation 20(15), it still remains within the Regulations and therefore the correct criterion was applied.

30. Mr Cassidy’s case was considered under both stages of the IDRP and the original decision was upheld. A stage 2 decision is binding on the employer and can only be overturned by a judgment of the High Court or the Ombudsman. Even if Stagecoach were not bound by the stage 2 decision, Regulation 20 prevents any retrospective reassessment now; an ill health pension can only be awarded under Regulation 20 at the time when someone’s employment is terminated on the grounds that ill health or infirmity renders them permanently incapable of discharging their duties and that they have a reduced likelihood of being capable of undertaking any gainful employment. The Regulation is worded in the present tense, and does not allow for a retrospective decision to be made at a later date. The 1997 Regulations did allow for a retrospective award but the government made a conscious decision not to retain that in the 2007 Regulations. 
Conclusions

31. The Local Government Pension Scheme is a statutory scheme set up by, and to be administered in accordance with, Regulations. In this case Mr Cassidy’s employer had the task of deciding whether he was eligible for ill health retirement and dealing with the first stage of his complaint, while South Tyneside Council’s task was to deal with the second stage of his complaint. Where employers and administering authorities are carrying out statutory functions it is essential that they do so in accordance with the Regulations.
32. Regulation 20 sets out the criteria for ill health early retirement. As these criteria are set out in law it is not open to an employer (or anyone else) to alter or add to them; the law must be applied as it is written. The first question to be considered under Regulation 20 is clear – the employer must consider whether the employee is permanently incapable of performing the duties of their employment. Regulation 20(5) specifically requires a certificate from the IRMP in the terms of the Regulation 20(1) criteria.
33. The decision made on Mr Cassidy’s application was not, however, in accordance with the Regulation. Rather than applying the statutory criterion, a different test was applied – the IRMP was asked whether Mr Cassidy was permanently incapable of carrying out not just the duties of his employment but also of “any other available comparable employment…” Those words are not contained in Regulation 20 and so should not have been considered.  They were contained in the 1997 Regulations – which may explain how they came to be on the certificate.
34. The two tests are different.  Dr Kelly evidently thought it unlikely that Mr Cassidy would be able to drive again.  He must have believed that Mr Cassidy was not permanently incapable of discharging the duties of other comparable employment.  But under the proper test, there is no such criterion.  Instead there is a test for reduced likelihood of obtaining gainful employment.  Dr Kelly’s certificate did not determine that question and it is not possible to infer a certain answer to it from Mr Cassidy not being permanently incapable of discharging other duties.  
35. In this respect Mr C was wrong to say that the test applied by Dr Kelly was narrower than the proper test.  A person who failed the “other comparable employment” test on the grounds of lack of permanence could pass the test for reduced likelihood of other gainful employment.

36. When making such decisions, a decision-maker must comply with certain well known principles. In particular, they must

· apply the law correctly;
· take account of all relevant factors; and

· ignore any irrelevant factors.

37. Stagecoach did not comply with these obligations. The IRMP was asked to consider the wrong question, following which Stagecoach made its decision based on the answer to the wrong question, on a wrong application of the law and taking into account irrelevant considerations. That is maladministration.

38. The decision was based on an opinion from the IRMP using what appears to be a standard form used by the Pension Fund (which the Council administers). That form has a number of defects. As already explained, it requires the doctor to answer the wrong question, adding in factors which are not part of the statutory test laid down by the Regulations. If that form is being used routinely, it raises the question of whether other decisions have been made in an equally flawed manner.
39. As for South Tyneside Council, it is correct in its assertion that the decision was for the employer to make and its role was only to consider the second stage of the complaint. But the Council has itself been guilty of maladministration since it manifestly failed to deal with the complaint properly. It is clear that the decision was not made correctly and any proper consideration of the complaint would have addressed this. The Council highlighted some errors in the information provided to Mr Cassidy but concluded that the decision itself had been made correctly. The failure to address the maladministration in the earlier decision-making process was itself maladministration, which has lengthened the process and added to Mr Cassidy’s distress.

40. The Council says that once Dr Kerry had decided that Mr Cassidy was not permanently incapable of discharging the duties of his employment, whether or not he had a reduced likelihood of being capable of other gainful employment was irrelevant. But the point is that Dr Kelly did not only consider whether Mr Cassidy was permanently incapable of discharging the duties of his employment – he considered whether Mr Cassidy was permanently incapable of discharging those duties or those of “any other available comparable employment…” That was a different test, and not the one that he should have been considering. 

41. The reference to Regulation 20(15) is irrelevant, since that only applies to decisions made before 1 October 2008 and this decision was made in April 2010.

42. Stagecoach has said that it was obvious, when taking the medical certificate and Dr Kerry’s letter together, that Mr Cassidy was incapable of performing his previous duties but capable of other work. But unless the right question is asked one cannot be certain that the right answer has been given, so the decision cannot be relied on. Since this is a statutory scheme the decision-makers are obliged to apply the law correctly and Mr Cassidy is entitled to a decision that has been made properly, which is not the case here.

43. The Council argues that Regulation 20 does not allow for retrospective assessments; the decision has to be made at the point when the individual’s employment is terminated. That is correct, but that decision has to be made properly. In this case that decision was not made correctly. There has been maladministration and Mr Cassidy has suffered injustice as a result. 
44. It is not a question of Mr Cassidy now applying for ill health retirement and a retrospective assessment being carried out; what needs to be done is to put him in the position he would have been in, had the maladministration not occurred. So the appropriate remedy is for the decision to be made again – correctly – so that he will be in the position he would have been in had the decision been made correctly at the time. If I were to follow the Council’s argument, employing authorities would be free to make decisions incorrectly without any possibility of those decisions being reviewed and defects in the decision-making process rectified.

45. Mr Cassidy is now receiving his deferred pension under Regulation 31. But he has not had a proper decision on the application under Regulation 20 and will no doubt have been caused distress and inconvenience by the failings that occurred. 
46. In passing I add that I think it was unnecessarily bureaucratic for Stagecoach to say that the decision could not be changed, having been through IDRP.  Nothing in the regulations states that a decision of either an employer or an administering authority is final. If they had accepted it was wrong, there could have been no objection to their revising it and, in effect, settling the complaint before it had to come to me in much the same way as a claim in law might be settled in advance of Court action.
Directions   

47. Within 28 days Stagecoach shall obtain a certificate from a fully independent medical practitioner, who has had no previous involvement in the case, (that is, someone who can provide the certificate required by Regulation 56) considering the correct criteria under Regulation 20 as it stood in April 2010, as to whether Mr Cassidy was permanently incapable of discharging his duties and had a reduced likelihood of obtaining other employment as at May 2010. Whether the medical practitioner carries out an examination of Mr Cassidy or considers his current medical condition (as indicative of his condition at the time his employment ended) will be a matter for the practitioner.
48. Having obtained that opinion Stagecoach is then to make a decision as to whether Mr Cassidy was entitled to benefits from May 2010. If it is decided that he was so entitled, they shall be put into payment as soon as is practicable, with simple interest paid on any benefits from the due date of each payment to the date of actual payment.

49. The interest referred to above is to be calculated at the base rate for the time being applicable to the reference banks.

50. Stagecoach and South Tyneside Council shall within 28 days each pay to Mr Cassidy the sum of £200, making a total of £400, to acknowledge the distress he has suffered. 
TONY KING 

Pensions Ombudsman 

11 October 2012 
Appendix
51. Regulation 20 (1) of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 says that a retirement pension is to be paid to an employee if

(a) an employing authority decides to terminate employment on grounds that ill-health or infirmity renders him permanently incapable of discharging efficiently the duties of his current employment; and 
(b) has a reduced likelihood of obtaining any gainful employment before his normal retirement age.
52. If an ill health retirement is agreed, there are three ‘tiers’ of pension available. Tier 1 applies where there is no reasonable prospect of the employee obtaining any gainful employment before normal retirement age. The benefits are increased
(a) as if the date on which he leaves his employment were his normal retirement age; and 
(b) by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age. 

53. Tier 2 applies where the employer determines that, although the employee cannot obtain gainful employment within three years of leaving his employment, it is likely he will be able to obtain any gainful employment before his NRA. The benefits are increased
“(a) as if the date on which he leaves his employment were his normal retirement age; and 
(b) by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.” 

54. Tier 3 applies where the employer determines that it is likely that the employee will be able to obtain any gainful employment within three years of leaving his employment. The benefits

“(a) are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and 
(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.“
55. Before making a determination under this regulation, an authority must obtain a certificate from an Independent Registered Medical Practitioner (“IRMP”) qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.
56. Regulation 20 (15) says that where the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.

57. Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 states that the IRMP from whom a certificate is obtained must include a statement in his certificate that:
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

58. Regulation 31 allows for early retirement on health grounds if a member who has left his employment subsequently becomes permanently incapable of discharging the duties of that employment. The member may then ask to receive payment of his retirement benefits immediately, whatever his age. Before determining whether to agree to a request an employer must again obtain a certificate from an IRMP as to whether the member is permanently incapable of discharging efficiently the duties of the relevant employment and, if so, whether that condition is likely to prevent the member from obtaining gainful employment (whether in local government or otherwise) before reaching his normal retirement age, or for at least three years, whichever is the sooner.

59. In this regulation, “gainful employment”, “permanently incapable” and “qualified in occupational health medicine” have the same meaning as in regulation 20. 
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