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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs S Ashwell

	Scheme
	NHS Pension Scheme

	Respondents
	Cambridgeshire Primary Care Trust


Subject
Mrs Ashwell complains that her former employer failed to notify NHS Pensions of the end of employment in advance or otherwise in good time, as it should have done, thus causing delay in payment of her cash lump sum.

The Pensions Ombudsman's determination and short reasons

The complaint should be upheld in part against Cambridgeshire Primary Care Trust, because it failed to act with sufficiently speed following her redundancy, but should make redress for her non-financial loss only.
DETAILED DETERMINATION

Material Facts

1. Mrs Ashwell was employed for nine years in a senior position by the Cambridgeshire Primary Care Trust (the PCT).  Early in 2012, she negotiated her early retirement on voluntary redundancy basis, at the age of 59.  There was a background to this, but it is not relevant to the complaint.

2. On 19 January 2012, a compromise agreement (the First Agreement) was signed by the parties, stating in Clause 1 that the “contract of employment will terminate on 31 March 2012”, and in Clause 10 that, in the event of certain actions (relating to conduct) by Mrs Ashwell, “the Employer shall be entitled to terminate the Employee’s employment immediately on a date earlier” than 31 March 2012.  Under Clause 2, the PCT was committed to executing a further compromise agreement (the Second Agreement) on 2 April 2012, provided the employment continued until 31 March, the wording of the Second Agreement being appended to the First Agreement.  (I refer to the First Agreement and Second Agreement together as the Agreements.)

3. The next day, 20 January, the chief executive of the PCT sent an email to staff announcing Mrs Ashwell’s redundancy, in words specified in a schedule to the First Agreement.  This did not mention any date of termination of employment.

4. Her employment terminated on 31 March 2012, and the Second Agreement was signed on 2 April 2012.

5. On 10 April 2012, Mrs Ashwell contacted NHS Pensions, as her lump sum under the NHS Pension Scheme (the Scheme) had not been paid, and she was told NHS Pensions had not been informed of her retirement.  She states that she then left a voicemail on the telephone of the head of human resources at the PCT.  Having heard no more, on 13 April she emailed him with a complaint.  He replied on 13 April that pension “arrangements which are being made in respect of your pension are being made in exactly the same way as pension arrangements for all other staff, and were put in place as soon as reasonably practicable after the formal completion” of the Second Agreement.

6. The PCT’s payroll provider processed the AW8 form (notifying NHS Pensions of a premature retirement due to redundancy) on 20 April.  The PCT states that this followed the submission of form P4, advising the payroll provider of the termination, on 13 April.

7. On 19 April 2012, Mrs Ashwell’s solicitors wrote in protest to the PCT’s solicitors, citing an implied term of the First Agreement that the employer “would put in hand at the appropriate time whatever notifications were necessary to give effect to the promise made” in the Second Agreement of “Pension benefits upon redundancy”.  On 25 April, the PCT’s solicitors replied, that “all the necessary steps had been taken … to ensure that NHS Pensions can put your client’s pension into payment”.

8. The lump sum was paid to Mrs Ashwell on 15 May 2012.

Summary of Mrs Ashwell’s position  
9. Mrs Ashwell complains that the PCT took no steps to notify NHS Pensions in advance that her employment was about to end, even though her termination date had been agreed in January 2012 as 31 March,  her solicitors had previously stated on 12 December and also on 22 December 2011 that she intended to take her pension on leaving, and her redundancy had been announced to her colleagues.  Even after her retirement, the PCT failed to notify NHS Pensions for about three weeks.  As a result, there was a delay of more than six weeks in her pension being set up.

10. This was contrary to the terms of the Second Agreement, which provided that she should receive pension benefits “upon redundancy”.  Both Agreements also state that nothing in them shall compromise her rights in respect of accrued pension rights. The provision that she should receive her benefits upon redundancy was consistent with the NHS Pensions website, where information for individuals retiring includes  “NHS Pensions aims to pay your lump sum on the day following your retirement.  In order to do this, ideally we should receive your complete retirement application form three months prior to retirement”.

11. The delay was also contrary to the terms of the NHS Pension Scheme Employer’s Charter.  That document lists “the primary ‘Pensions Events’ which Scheme Employers must undertake”, and states, under the event “Premature Retirements (Redundancy)”, that the employer should complete and forward Form AW8 three months before retirement.

12. The delay until the lump sum was paid resulted in her losing interest during the period while it was awaited, and caused her loss in relation to financial commitments she had made, such as the purchase of a car and a payment to help her daughter buy a house.  As a result she was charged bank interest of £176.14.

13. Mrs Ashwell also seeks reimbursement of legal expenses of £566.40, including VAT.  She says that she is aware I do not normally award redress for such expenses, but she argues that her case is unusual, in that she needed advice about the terms of the Agreements, once she believed they had been breached, about the letter written by the PCT’s lawyers on 24 April 2012, and about lack of cooperation from the PCT.  She also believes that the delay in payment of the lump sum, when taken with false statements allegedly made by the PCT to my office, was a further instance of detriment suffered as a result of previous whistleblowing incidents, which caused problems during her employment, and she needed legal advice on this too.

14. In view of this background, she argues also that she has suffered a high degree of distress and inconvenience of a non-financial nature, which she puts at the upper end of the scale, and suggests she should be awarded £500 or more for such injustice.

15. Mrs Ashwell has also referred to other matters in dispute with the PCT following her redundancy.  These include provision of a form P45, and possible breaches of confidentiality, contrary to the terms of the Agreements.

Summary of the PCT’s position  
16. The PCT says that 31 March 2012 was not an absolute and unconditional termination date until the Second Agreement had been entered into.  There were provisions in the First Agreement which could have caused it to change.

17. Therefore, the actions listed in the Employer’s Charter (which was in any case published only on 3 February 2012, after the First Agreement had been signed) could not have been carried out in advance.  Mrs Ashwell’s redundancy was not of the typical type envisaged in the Employer’s Charter, but was unusually the subject of negotiation between lawyers which continued until 2 April 2012.

18. The Second Agreement did not specify when the pension benefits would be paid.  Payment is a matter for NHS Pensions, not the PCT.  Payment “upon redundancy” does not imply that the pension would be paid immediately.

19. Once the Second Agreement had been signed, implementing the termination on 31 March 2012, the PCT acted with due speed.  It made arrangements which were the same as for all other staff, and Mrs Ashwell’s pension was put into payment within 28 working days, when the average time for processing an application is 12 weeks.

20. No recovery of legal expenses should be made.  It was Mrs Ashwell’s choice to instruct her solicitors to send a letter on 19 April 2012, and that letter extended beyond the ambit of the present complaint.  She cannot expect to recover the cost of advice under the Agreements through a dispute on pensions, and cannot complain about the letter sent by the PCT’s lawyers, which was in response to her own solicitors’ letter.

21. Indeed, the PCT submits that this is really a dispute about employment matters, presented as maladministration in relation to pensions, and so I should not exercise my jurisdiction at all.  If I were to have jurisdiction, the dispute should have been submitted to the NHS Pension Scheme’s internal dispute resolution procedure (IDRP).
My role as Ombudsman

22. There are a number of issues here relating to my role, which need to be addressed before I consider the substantive complaint.

23. First, my jurisdiction covers disputes and complaints relating to pension schemes.  It does not include other employment disputes.  Therefore, I am not considering other issues which have clearly been in contention, such as breaches of confidence, issuing the P45, or detriment suffered following whistleblowing.  I believe that is accepted by both parties, but I state it for the avoidance of doubt.  These other matters do, nonetheless, help me understand the circumstances surrounding the pensions complaint.

24. I do not, however, agree with the PCT that the dispute is entirely about employment, rather than pensions, and (subject to the following comments) I treat the pensions aspects of the matter as within my jurisdiction.  Nor do I accept that the IDRP should have been invoked, as that procedure applies where there is a dispute with the trustees or managers of a pension scheme.  In this case, the complaint is squarely against the employer.

25. Establishing the extent of my remit in this case posed some difficulty, since neither party initially disclosed the two Agreements to me, and several passages from the relevant correspondence had been redacted by the applicant, apparently on grounds of confidentiality.  It would have been impossible to reach a determination without seeing these documents in full.

26. I have powers under the Pension Schemes Act 1993 to require the disclosure of documents, though I use them only with reluctance.  In this case, I am pleased that both Agreements, and all the relevant text of the documents concerned, were disclosed following informal requests from my office, so I did not need to exercise my statutory powers.  On reviewing the Agreements, I note that they include confidentiality clauses in standard terms, banning disclosure “save as required by law”, and I am satisfied that their disclosure to me falls within that phrase.

27. I note also that clause 6.4.3 of the First Agreement, repeated at 7.4.3 of the Second Agreement, requires Mrs Ashwell to withdraw “any complaints to an ombudsman … in respect of the Employee’s employment or its termination (including … complaints concerning entitlement to any pensions …)”.  In clauses 6.5.1 and 7.5.1 respectively, she undertakes not at any time after the date of the agreement to make any complaint of the nature referred to in the previous clause.  So I have considered whether the Agreements act to oust my jurisdiction.

28. I have decided that those clauses can be construed only as referring to matters in dispute before, or at the time of, the employment terminating, and not to matters arising entirely out of the conduct of the parties later than 2 April 2012, when the Second Agreement was signed.  Her application to me was not made until June 2012.  She has also argued that her complaint is about the process of starting her pension, not her entitlement as such, which in my view leads to the same conclusion.
29. I note also that neither party has cited these undertakings, which are of course part of their private agreement to which I am not subject, in relation to my jurisdiction now.  However, I bear in mind the terms of these clauses when considering whether Mrs Ashwell is complaining about matters before or after her retirement.
Conclusions

30. Even on the basis of Mrs Ashwell’s argument, that her termination date would be 31 March 2012, as agreed on 19 January, it would clearly not have been possible for the PCT to have given three months’ notice to NHS Pensions of her retirement.  It could have given at most about ten weeks’ notice.

31. However, I do not find her argument sound.  Although 31 March is indeed specified in the First Agreement as the effective date, a number of eventualities are listed in which the employment could end sooner, and the details of her (pension and other) benefits on termination are not mentioned in the First Agreement at all.  Provided she stayed in employment until 31 March, the Second Agreement would be entered into, and it is by that agreement that she would receive “Pension benefits on redundancy”.

32. There is nothing in the First Agreement (which includes a “whole agreement” clause) which obliges the PCT to take any steps regarding NHS Pensions.  There is, however, an undertaking (which I have discussed above) that Mrs Ashwell will not make any complaint to an ombudsman in respect of her employment and its termination, which I treat as covering actions before 2 April 2012.  I consider a complaint about inaction by the PCT between 19 January and the end of March to be included in that undertaking.

33. Also, I agree with the PCT that, while the timeframe given by NHS Pensions for notifying retirement on redundancy is three months (which was impossible to meet in this case), that cannot reasonably apply to a retirement which was being negotiated between lawyers and was subject to various conditions being met before the Second Agreement, which confirmed the pension benefits as part of the termination payment, was signed.

34. Commencement of pension was not mentioned in the First Agreement and no date was given for her retirement in the announcement to staff, nor for payment of the pension benefits upon redundancy in the Second Agreement.  Although Mrs Ashwell says that her solicitors confirmed in December 2011 that she intended to take her pension upon leaving, I have seen no evidence of that, and in any case the First Agreement included a whole agreement clause excluding earlier statements from its terms.  It was still open to her to defer her pension.  I find that 31 March 2012 was a prospective date for termination and retirement, not a confirmed one.

35. There was no implied duty under the First Agreement that the PCT “would put in hand at the appropriate time whatever notifications were necessary to give effect to the promise made”, as Mrs Ashwell’s solicitors contend, if by “the appropriate time” they mean before 2 April 2012.  If they believed there was such a duty, they should have sought to have included it expressly in the First Agreement.  Mrs Ashwell believes her solicitors assumed the duty was covered by the provision that “Nothing in this Agreement shall compromise the Employee’s rights in respect of accrued pension rights”, but I do not find that any additional duty could be imposed by that statement.

36. In all the circumstances, I also consider that pension benefits “upon redundancy” cannot sensibly be construed as meaning they would be paid on the next working day.  The phrase means that they were payable once the redundancy had occurred, and it was realistic to expect that might take a length of time, bearing in mind the procedures involved with NHS Pensions to set the pension up.  Mrs Ashwell has contended that she has a right to payment on the day following retirement, but NHS Pensions describes that as an aim, and I do not accept that it is an entitlement.

37. I am also aware (though neither party has raised the point) that Regulation 2.J.9 of the National Health Service Pension Scheme Regulations provides that interest is payable on amounts (including lump sums) which are not paid by the end of one month from the date they are due.  Therefore, there cannot be an absolute right for benefits to commence payment on the date they actually become payable, which in this case was, in Mrs Ashwell’s contention, 2 April 2012.  The regulation makes provision for a potential waiting period of one month.

38. It is possible that Regulation 2.J.9 gives Mrs Ashwell an entitlement to interest on her lump sum (as it was not paid until 15 May 2012) but, if so, that is a matter she should take up with NHS Pensions as administrators of the Scheme, rather than the PCT.  Indeed, it is possible that the amount paid was calculated taking this regulation into account, though it appears she does not think so.
39. I do find, however, that the Second Agreement put an implied duty on the PCT to take action in regard to the pension benefits, once that Agreement was signed on 2 April 2012.  In this respect, I am not satisfied it acted with due speed.

40. The PCT should have been aware, as an NHS employer, that a retirement on redundancy should normally be notified three months in advance.  Given the unusual circumstances of Mrs Ashwell’s redundancy, it was acceptable for the PCT to take no action before 2 April, but by the same reasoning, those exceptional circumstances meant that it should not have treated her as the same as all other staff who were leaving.  It had been unable to give three months’ (or any) notice; it did not need to wait until 13 April before instructing its payroll adviser to process the pension payment, which it did on 20 April.

41. Then, when Mrs Ashwell first raised her complaint, she was told on 13 April that the processes to pay the pension “were put in place as soon as reasonably practicable”, suggesting that this had already been done some time before.  In fact, they had either not then been put in place, or had been initiated only earlier that day.  I find that statement to have been misleading.

42. In summary, I do not find that the PCT committed any maladministration by failing to take steps before 2 April 2012 in regard to the payment of Mrs Ashwell’s pension.  I do find that there was maladministration in its conduct after that date.

43. Therefore, Mrs Ashwell has not suffered clear financial loss in having to wait until 15 May 2012 before receiving her lump sum.  Had the PCT acted more quickly, as it should have, that wait might perhaps have been shortened by up to ten days, but the timeframe was then in the hands of NHS Pensions, who might or might not have responded more speedily. 

44. I do, on the other hand, uphold the claim for non-financial injustice caused by the PCT’s delay after 2 April 2012.  I do not consider an award of £500 to be appropriate, as suggested by Mrs Ashwell.  The award I make below takes account of an appropriate degree of distress caused by the delay itself and an allowance for the lost possibility that payment would have been made a few days earlier and a small amount of interest earned for that period.

45. There remains the question of the legal expenses that Mrs Ashwell claims.  She cites previous determinations where redress for these has been awarded, on the grounds that respondents have not assisted resolution or have been unhelpful, or the applicant had no legal knowledge and was faced with complex issues.  In her case, she relates the circumstances to the history of employment problems which she says she faced.

46. In my judgment, it was this employment history which led her to refer her concerns about pensions to her solicitors, in which they did not otherwise need to be involved.  The letter they wrote on her behalf on 19 April 2012 was not only about the pension dispute, which was not in itself unduly complex, and she could have approached me without seeking their help first.  The response of the PCT’s solicitors, though forthright, was no more so than her solicitors’ letter.

47. Even though I have found maladministration to have occurred, it was relatively minor, and I do not believe the PCT’s conduct was motivated, as Mrs Ashwell suggests, by an intention to cause her detriment following the events that led to the compromise, thus necessitating the involvement of lawyers.  This is not a case where an exception should be made in regard to legal fees.

Directions

48. The PCT is to pay Mrs Ashwell £150, in respect of non-financial injustice, within 21 days of the date of this determination.
TONY KING 
Pensions Ombudsman 

6 February 2013 
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