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1 https://tpr.gov.uk/-/media/thepensionsregulator/files/import/pdf/detailed-guidance-5.ashx 

https://tpr.gov.uk/-/media/thepensionsregulator/files/import/pdf/detailed-guidance-5.ashx
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2 As quoted from Mr N’s letter to us dated 22 May 2018 
3 This is a reference to Mr N’s employment role and “AE” as automatic enrolment 
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 Mr N has also recently submitted information following a subject access request with 

Aegon. He received copies of redacted emails.  Mr N states that these show Aegon 

was aware that the auto enrolment process was flawed and that there was 

contractual enrolment. 

 NBS Group agreed with the Opinion and had no further comments.  However, the 

Adjudicator asked it to confirm whether there were attachments to the Aegon emails 

sent on 12 December 2016 and 6 March 2017.  It confirmed the email of 12 

December 2016 had no attachments.  The email of 6 March 2017 contained three pdf 

attachments relating to key features documents. 
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 As Mr N did not accept the Adjudicator’s Opinion, the complaint was passed to me to 

consider.  Mr N has provided his further comments which do not change the outcome. 

I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Mr N for completeness. 

Ombudsman’s decision 

 

 

 

 

“105. In the regulator’s view, ‘having reasonable grounds to believe means that the 
employer must actually believe that the worker has the protection, and there must 
be evidence which would lead a reasonable person to believe this. Workers have to 
apply to HMRC for these protections and so will have documentation from HMRC 
detailing the type of protection from tax charges they have. Sight of a copy of the 
certificate issued by HMRC to the worker for example would be one way of giving 
the employer reasonable grounds to believe that the relevant protection applied, as 
would documented confirmation from the worker that they have this protection. 
Other evidence from the worker may also be sufficient. 
 
106. Where this exception applies, the employer can choose whether to apply the 
automatic enrolment duty or automatic re-enrolment duty to that worker in the event 
either duty is triggered but is not required to. All the other duties and safeguards 
continue to apply as usual.” 

 

                                            
4 “Detailed guidance for employers no.1 Employer duties and defining the workforce” 
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 Mr N has made a submission that emails with attachments were sometimes deleted. 

The copies of the emails forwarded by Mr N to his line manager on 26 July 2017 

make no reference to attachments and the relevant information and opt out link are 

contained within the body of the emails.  NBS Group has confirmed that the first email 

relating to the postponement period did not contain any attachments.  This would 

indicate that there was no reason as to why Mr N did not receive that email, and there 

is no specific IT issue at that time that supports why it would not have been received.  

There is no specific confirmation about the second email, but equally, there is nothing 

specific to state that there was an IT issue on the day that email was sent.   Although 

Mr N has stated, and I accept, that he had problems with his mobile phone, he has 

never asserted that he had no access to his emails. I agree with the Adjudicator that, 

on the balance of probabilities, these emails were sent and received by Mr N and, for 

whatever reason, he chose not to open them. 
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 The auto enrolment process instigates scheme membership in line with the statutory 

framework. 

 Mr N has argued that his enrolment was, or should have been, contractual rather than 

statutory. I disagree. He did not exercise his option to opt into the scheme 

contractually at a higher rate of contribution. He was in fact auto enrolled under the 

statutory process, as evidenced by the emails sent to him. 

 Mr N mentions the email from Aegon dated 12 December 2016 a number of times in 

his submission pointing out that it makes reference to opting into the Scheme. I agree 

that it does specifically if the member wishes to do so before the end of the 

postponement period, rather than waiting to be auto enrolled.  It is not, as Mr N 

suggests, indication that the Scheme was by its nature an opt in arrangement. Nor 

does it imply that he personally was only subject to contractual rules. The email 

specifically states “…employers have to enrol eligible johbholders automatically into a 

qualifying pension scheme if they are not already in one.”  The email and the follow 

up email in March 2016 are clearly related to auto enrolment. 

 With regards to the role of the parent company and his employer and reference to 

“the Society”, the name or contractual relations of the parties to the employment 

contract do not change the nature of the auto enrolment process.  
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 For the reasons above, I do not uphold this complaint. 

 
Karen Johnston 

Deputy Pensions Ombudsman 
5 December 2019 
 

 


