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Ombudsman’s Determination  
Applicant Mr Y 

Scheme  The Patrick Eddery Pension Fund (the Fund) 

Respondents Patrick Eddery Limited (the Company) 
Barnett Waddingham LLP (BW) 
Emma Louise Owen and Frank Rawlins Jarvey, together the 
former trustees of the Patrick Eddery Pension Fund (the 
Trustees) 
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Summary of the Ombudsman’s Determination and reasons 
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Detailed Determination 
Material Facts 

 

 

 

 

 

“In order to comply with legislation and regulations, the Trustees need to give 
us authority to do so in order for us to then provide information in relation to 
the pension scheme to parties who are neither a member, nor a trustee of the 
scheme. 

We do not have authority from the Trustees to disclose scheme information to 
you. Accordingly, I cannot comment on information or correspondence relating 
to the pension scheme. To do so would be in breach of various aspects of 
legislation and regulation. 

I understand from our conversation that at the time of your father’s passing 
you had not yet attained age 23 and were still in full time education, the costs 
of which were, you say, funded by your late father. In this case we do not 
disagree that you did at that stage potentially meet the definition of a 
dependant. However, death benefits under the scheme are paid at the 
discretion of the Trustees. In exercising that discretion, the Trustees would 
give due regard to the deceased member’s Expression of Wishes, had they 
completed one. There is no requirement for death benefits to be paid to any 
dependant.” 
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Mr Y’s position 
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BW’s position 
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(a) Review of the Forms and the Will to establish the late Mr Y’s wishes for 
his funds on his death, and to demonstrate that all financial 
circumstances were considered. 

(b) The appointment of an additional trustee to assist Miss Owen with the 
decision on the distribution of the death benefits. This was not required by 
legislation and was not a mandatory requirement in order for death 
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benefits to be paid. So, Miss Owen was not in any way obliged to make 
an additional appointment to aid her decision. This step was taken to 
prevent any perceived conflict of interest. 

(c) Consideration of the Pension Sharing Order (the PSO), which was set 
out to make a “clean break” between the late Mr Y and his family, and 
specified that the late Mr Y’s ex-wife (Mrs Y) would have no beneficial 
interest in the late Mr Y’s assets after the PSO was fulfilled. 

(d) Corresponding with Mrs Y in respect of any death benefits due to her 
children, prior to settling the payment of death benefits in full. 
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The Trustees’ position 
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Directions 

 

 

Anthony Arter 

Pensions Ombudsman 
30 June 2022 
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Appendix 1 

Relevant extracts from the Trust Deed and Rules of the Patrick Eddery Pension 
Fund dated 6 February 2012. 

“20 Benefits following death of Member 

20.1 On the death of a Member the Trustees shall apply his Individual Fund in 
such one or more of the following ways as the Trustees in their absolute 
discretion may determine 

20.1.1 designation as available for the payment of Drawdown for one or more 
surviving Dependants in accordance with Rule 21. 

20.1.2 payment of one or more lump sum death benefits in accordance with 
Rule 22, 

20.1.3 reallocation in accordance with Rule 23, 

20.1.4 to the extent it cannot be applied in accordance with the preceding 
provisions of this Rule 20 1, allocation to the General Fund. 

… 

22 Lump Sum Death Benefits following death of Member 

22.1 On the death of an individual, any part of his Individual Fund to be 
applied in accordance with this Rule shall, subject to Rule 22.2, be paid to 
such one or more of the following and in such proportions as the Trustees in 
their absolute discretion may determine. 

22.1.1 the individual’s Relatives, 

22.1.2 any person whom Drawdown may be provided on that death (whether 
actually provided or not), 

22.1.3 (on the death of a Member) any person nominated for this purpose by  
the Member, 

22.1.4 (on the death of a Dependant) any person nominated for this purpose 
by the relevant Member (or if the Member made no nomination, the 
Dependant), 

22.1 5 any person entitled under the individual’s will to any interest in the 
individual’s estate…” 

 

 

 



PO-24832 

19 
 

Appendix 2 

Extracts from the Trustees’ Resolution signed on 11 March 2016 

We [the Trustees] to the Patrick Eddery Pension Fund hereby note confirm and agree to 
all of the following: - 

 IT WAS NOTED with regret that [the late Mr Y] died on 10 November 2015. 

 IT WAS FURTHER NOTED that: 

• [The late Mr Y] had attained age 63 at the date of his death; 
 

• [The late Mr Y] had taken some benefits from the Scheme and as such his fund 
within the Scheme is partially crystallised; 

 
• [The late Mr Y] had completed an Expression of Wishes Form dated 23 October 

2015 which nominates [Miss Owen] as his sole beneficiary. 
 

• The beneficiary [Miss Owen], has requested in her email dated 2 March 2016 to 
the Trustees for an advance payment of £265,000 in respect of the death benefits 
due under the Scheme. 

 
IT WAS THEREFORE AGREED that: 

a. [Miss Owen] as a beneficiary, will receive an advance payment of death benefits 
due under the Scheme for an amount of £265,000 as a tax free lump sum death 
benefit in accordance with the Taxation of Pensions Act 2014 enacted by the 
Government on 17 December 2014 which is effective from 6 April 2015; 
 

b. The Trustees are aware that the contents of [the late Mr Y’s] Will are being 
contested, however, the Scheme lies outside [the late Mr Y’s] estate and death 
benefits are paid at the discretion of the Trustees. 

 
c. This payment is in accordance with [the late Mr Y’s wishes] under his Expressions 

of Wishes Form dated 23 October 2015. 
 
We hereby confirm and agree to all of the above as evidenced by our signatures below… 
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Extracts from the Trustees’ Resolution signed on 3 September 2016 

We [the Trustees] to the Patrick Eddery Pension Fund hereby note confirm and agree to 
all of the following: - 

 IT WAS NOTED with regret that [the late Mr Y] died on 10 November 2015. 

 IT WAS FURTHER NOTED that: 

• [The late Mr Y] had attained age 63 at the date of his death; 
 

• [The late Mr Y] had taken some benefits from the Scheme and as such his fund 
within the Scheme is partially crystallised; 

 
• [The late Mr Y] had completed an Expression of Wishes Form dated 23 October 

2015 which nominates [Miss Owen] as his sole beneficiary. 
 

• The beneficiary [Miss Owen], has requested an advance payment of £200,000 in 
respect of the death benefits due under the Scheme. 

 
IT WAS THEREFORE AGREED that: 

a. [Miss Owen], as a beneficiary, will receive an advance payment of death benefits 
due under the Scheme for an amount of £200,000 as a tax free lump sum death 
benefit in accordance with the Taxation of Pensions Act 2014 enacted by the 
Government on 17 December 2014 which is effective from 6 April 2015; 

 
b. The Trustees are aware that the contents of [the late Mr Y’s] Will are being 

contested, however, the Scheme lies outside [the late Mr Y’s] estate and death 
benefits are paid at the discretion of the Trustees. 

 
c. This payment is in accordance with [the late Mr Y’s wishes] under his Expressions 

of Wishes Form dated 23 October 2015. 
 
We hereby confirm and agree to all of the above as evidenced by our signatures below… 
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Extracts from the Trustees’ Resolution signed on 28 October 2017 

1. IT WAS NOTED with regret that [the late Mr Y], one of the members of the Scheme, 
died on 10 November 2015. 
 

2. IT WAS FURTHER NOTED that: 
 

• the Trustees have obtained a copy of [the late Mr Y’s] death certificate and a copy 
is attached to these minutes for reference; 
 

• the Trustees held funds within the Scheme in respect of [the late Mr Y] as at 12 
October 2017 within a scheme bank account held with Lloyds, two loans to [the 
Company] (now in liquidation) and funds owed to the scheme in relation to a 
policy with M&G the “Remaining Funds”); 

 
• [The late Mr Y] left a dependant named [Miss Owen]; 

 
• [The late Mr Y] had completed an Expression of Wishes Form dated 23 October 

2015 setting out his preference that funds be used to provide lump sums to [Miss 
Owen]; 

 
• two lump sum payments of £6,000 and £265,000 have already been paid to [Miss 

Owen] under Trustees Resolutions dated 15 December 2015 and 11 March 2016, 
copies attached for reference; 

 
• the Trustees have seen a copy of [the late Mr Y’s] Will and note the disposition of 

his estate. 
 

3. IT IS HEREBY AGREED AND RESOLVED that: 
 
• The Remaining Funds are designated as a dependant’s flexi-access drawdown 

fund for the benefit of [Miss Owen] as at 12 October 2017. 
 

• The Trustees shall be at liberty to deduct such amounts from the lump sum 
distributions noted above for payment of HM Revenue & Customs in partial or full 
settlement of any tax due… 
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