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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr W Carter

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondent(s) 
	Teachers' Pensions (TP)

The Manchester College (the College)


Subject

Mr Carter complains that he did not receive an “in service” death benefit from the Scheme on the death of his wife, Mrs Carter. Mr Carter also says that Mrs Carter should have been advised that she could take her normal retirement benefits when her pay was reduced to zero in January 2012. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against TP because:

· In accordance with the Regulations, Mrs Carter’s entitlement to retirement benefits arose with effect from 30 January 2012 and therefore her entitlement to "in service" death benefits ceased from that date. 

· The information provided by TP in the Annual Benefit Statement dated 31 March 2011 cannot be regarded as misleading or inaccurate. 

The complaint should be upheld against the College because: 

· Mr and Mrs Carter will have suffered distress because of the College’s failure to inform TP that Mrs Carter was no longer in pensionable employment when she was placed on zero pay and also failed to point out to Mrs Carter that because she was no longer receiving pay her benefits had become payable.    

DETAILED DETERMINATION

Regulations

1. The Scheme is governed by the Teachers' Pensions Regulations 2010 (the Regulations). Part 2 Regulation 7 of the Regulations provides:

“7 
Employment not pensionable: general



(1)
A person is not in pensionable employment-


(a)
before the person has reached the age of  16 , or

 

(b)
after the person has reached the age of 75.

(2)
An employment is not pensionable employment unless the person (P) in that employment is entitled to be paid-




(a)
P's salary in full, or

(b)
where P is on sick leave or on adoption, maternity, parental, paternity or additional paternity  leave, not less than half P's salary, or…”

2. Regulation 60 provides:

“Retirement benefits

(1) A person (P) falls within this paragraph if P satisfies either the condition for retirement or the condition for retirement following further employment…
(4)

A retirement pension is payable to a person (P) who falls within paragraph (1) from the entitlement day.”
3. Schedule 7 Paragraph 2 provides:

“(1)   Where a person (P) satisfies the condition for retirement, the entitlement day for Case A is:
(a)
if P is not in pensionable employment on the day on which P reaches the normal pension age in relation to the reckonable service, the day on which P reaches that age, and

(b)
if P is in pensionable employment on the day on which P reaches the normal pension age in relation to the reckonable service, the day after P ceases to be in pensionable employment.”
4. Regulation 83 provides:

“Death grant: death in service

(1)
A death grant may be paid on the death of a person (D) in any of the following circumstances-



(a)
D dies in pensionable employment;

(b)
D dies during a period in respect of which D is paying contributions under regulation C9 of TPR 1997 or regulation 19 (election to pay contributions by a person serving in a reserve force);

(c)
D ceases to be in pensionable employment because D is incapacitated and dies within 12 months after the cessation of the pensionable employment without returning to employment in a capacity mentioned in Schedule 2;

(d)
the period in respect of which D is paying contributions under regulation 19 ends because D is incapacitated, and D dies within 12 months after the end of that period without returning to employment in a capacity mentioned in Schedule 2;

(e)
D dies while on non-pensionable family leave which immediately follows a period of pensionable employment. 

(2)
Paragraph (1) does not apply if a retirement pension, short-service incapacity grant or short-service serious ill-health grant, calculated in every case by reference to all of D's reckonable service at the date of D's death, became payable before D's death.”

5. Regulation 107 provides:

“Payment of benefits on application to Secretary of State

(1) Benefits under these Regulations are payable by the Secretary of State.

(2) Despite any provision of these Regulations according to which a benefit becomes payable at a certain time, no benefit is to be paid unless paragraphs (3) to (5) have been complied with.

(3) A written application for payment must be made to the Secretary of State…”
Material Facts

6. Mrs Carter was employed by the College from 1 September 1995 until 26 October 2012 and was a member of the Scheme. She reached her 60th birthday, and her normal retirement age, in July 2010. 
7. On 23 January 2011 Mrs Carter wrote to TP and said “I could have drawn my pension last year but have continued to work. Please can I have an illustration on my pension and lump sum if I should retire on 31 July 2011 and 31 July 2012?”
8. TP provided an “Estimate of Retirement Benefits - In Pensionable Service” on 2 February 2011. The estimate said: 

“Teachers’ Pension Scheme (current up to 31/03/2010)…

Annual Pension 
£6,057.40

Tax Free Lump Sum 
£18,172.19

In Service death grant £117,996.00”
9. In August 2011 Mrs Carter went on long term sickness absence having been diagnosed with leukaemia.  
10. Mrs Carter received full pay until 7 November 2011 when her pay was reduced to half-pay. She continued to receive half-pay until 30 January 2012 when her pay was reduced to zero following which the College made payments to Mrs Carter from its hardship fund.   
11. On 6 December 2011 Mrs Carter wrote again to TP and asked for estimates of her retirement benefits at the end of February and July 2012. 

12. TP responded to Mrs Carter on 14 December 2011 and said:

“I am enclosing information that describes the options available, the relevant criteria to be met, and how and when to apply…If you wish to have an estimate based on predicted salaries the website provides a calculator for this purpose…”    

13. On 5 April 2012 TP sent Mrs Carter her Annual Benefit Statement. The Statement said:

“…as at 31 March 2011
About your statement

This statement presents the key information we hold on your pension record and shows the value of your pension benefits that you have so far accumulated in the Teachers’ Pension Scheme (TPS). Your employer provides Teachers’ Pensions with annual updates about your service and salary using a census date of 31 March and the benefits shown in this statement take into account the latest information supplied.

Member’s current pension status 
In Pensionable Service

Average salary for pension benefits
£42,309.50

Annual Pension 


£7,044.82

…In Service Death Grant    

£126,928.50”
14. On 9 June 2012 Mrs Carter emailed TP and said:

“I am retirement age and had planned to continue working. However, in August 2011 I was diagnosed with leukaemia and in March 2012 had a bone marrow transplant…To help make some decisions please can I have an illustration of pension up to end of September 2012 assuming I continue to be sick. Also, assuming I go back to work 1st October until 31st March.”

15. TP responded saying that they were unable to provide an estimate because they did not know the final salary or service would be and advised Mrs Carter to obtain an estimate via the online calculator.      

16. Mrs Carter died on 26 October 2012. 

17. On 19 December 2012 TP advised Mr Carter that he would receive the pension arrears plus interest that should have been paid to Mrs Carter for the period 30 January 2012 to 26 October 2012 (£26,552.05), a short term spouse’s pension of £7,488.02 per annum for three months followed by a long term spouse’s pension of £3,744.01 per annum and a supplementary death grant consisting of the balance of five years’ pension due to Mrs Carter amounting to £31,896.69. 
Summary of Mr Carter’s position  
18. The last statement his wife received clearly stated that she was entitled to an in-service death grant of £126,938.50. He has received a supplementary death grant only.

19. TP were aware of Mrs Carter’s illness and the fact that she had exhausted her entitlement to sick pay on 5 April 2012 when they issued the 31 March 2011 statement. The statement was misleading, although it stated “As at 31 March 2011” it referred to “Member’s current pension status” as “being in pensionable employment”.   
20. His wife was not informed at any stage either by TP or the College that she was no longer in pensionable employment and therefore she was not entitled to an in service death grant. 

21. Mrs Carter was seriously ill for over a year and had no access to documentation nor was it sent to her and no attempt was made to discuss the key factors. 

22. TP say they were unable to provide estimates as they didn’t know the final salary therefore how was his wife supposed to know the details herself? 

23. He has not received clarification of how and when his wife was informed of the Regulations and the subsequent changes in 2010. 
24. His wife did not elect to defer her retirement age to 65 as suggested by the College. She was trying to establish the best time to retire.  

25. His wife was not aware that she could take her pension benefits at the time she went on nil pay. Had she been informed of this by the College or TP and been told that there was a significant reduction in her eligibility for “in service” death benefits she would have taken them. 
26. His wife suffered financial hardship by the reduction to nil pay which the College was aware of as they made payments from their Hardship Fund which in fact were greater than half her previous salary. His wife understood these sums were actually payments of salary. Although she did not make contributions to the Scheme from these payments that is not the test under Regulation 7. The test is whether she was entitled to be paid not less than half her salary.   

27. The College should have told her she was entitled to her retirement benefits.   
28. Although he received the pension due from January 2012 to October 2012 he has still suffered financially. He and his wife had a substantial mortgage of around £87,000. Payment of the “in service” death benefits was relied upon as the principal way of meeting this commitment were Mrs Carter to die. Knowing that her husband would be financially secure was very important to Mrs Carter.    
29. If Mrs Carter had known she was no longer entitled to the “in service” death benefits they would have made alternative arrangements to ensure his financial security. It is highly likely that they would have purchased equivalent life assurance cover on the open market. Alternatively, Mrs Carter could have returned to work. 

30. Further loss has been incurred in anticipation of the “in service” death benefits being paid significant expenditure was incurred by Mr Carter including an expensive funeral costing approximately £6,000 and treating his children and families to holidays following his wife’s death. 

31. TP should have exercised discretion, given the exceptional circumstances, to pay the “in service” death benefits.   
Summary of the College’s position  
32. It is surprising that Mrs Carter did not know that her normal retirement age was 60. TP is very efficient at sending out annual benefits statements which will set out when a member can take benefits.
33. When the benefits structure of the Scheme was revised in 2008, members were notified that existing “1995” members had a retirement age of 60 and new joiners would have retirement age of 65. 

34. They were not aware that Mrs Carter had made an election to defer her retirement age to 65. But in any event it would have been inappropriate and impertinent to have enquired why Mrs Carter had not chosen to take her benefits in the circumstances. 

35. The College did not have a duty to anticipate that Mrs Carter was assuming that the lump sum death in service benefit would be payable and/or to act upon that. If reliance was being placed on that benefit being payable, it would have made sense for Mrs Carter to have made enquiries of TPS to ensure that it would be payable in her circumstances. 

36. Mr Carter has not suffered any financial loss. Had Mr and Mrs Carter been informed when Mrs Carter ceased to be in pensionable service that she no longer qualified for the lump sum death benefit then the same set of circumstances would have existed – she would have been entitled to her retirement benefits from normal retirement date. There would still have been no entitlement to the lump sum death benefit.    
Summary of TP’s position  
37. Mrs Carter became entitled to the payment of her retirement benefits from the day after she ceased to be in pensionable employment. However these benefits could not be put into payment until an application was received. 

38. Mrs Carter was issued with several estimates of retirement benefits between January 2005 and June 2012, both via the annual benefits statements issued to members in pensionable service and through Mrs Carter accessing her own estimates. The estimates from July 2011 to June 2012 included service up to 31 March 2011, the latest date TP had been provided with service details from the College. 
39. TP receives an Annual Return from all teaching employers, recording the dates of pensionable employment and the full-time salary for each April to March period. Employers are required to submit their Annual Returns by the following 1 August. 
40. The College submitted their annual return for the period 1 April 2011 to 31 March 2012 on 30 July 2012. Therefore benefit statements issued automatically by TP to members in pensionable service and also those accessed by Mrs Carter via TP’s website between July 2011 and June 2012 would have included service up to 31 March 2011. 

41. The annual return submitted by the College on 30 July 2012 indicated that Mrs Carter was in full time employment but did not state that she was no longer in pensionable employment. 

42. TP accept the service information provided by employers on their Annual Returns as being accurate unless there is a clear error. Unfortunately there was no indication that Mrs Carter was no longer in pensionable employment. TP were therefore not aware of her actual situation until they received notification of her death and so were unable to properly assess the pensionable entitlement until updated information was received from the College.   
43. In order to administer the Scheme all employers should have a copy of the employers guide and copies of the appropriate leaflets. The College should therefore have been aware of the precise date Mrs Carter left pensionable employment and to have provided her with details regarding her options at that time.

44. A retirement pension is payable where there is an entitlement to payment of the pension; it is not necessary for it to be in payment. Therefore, because the conditions for retirement benefits for Mrs Carter were met and an age retirement pension was payable from 30 January 2012 by definition the conditions for paying an in service death grant have not been met.

Conclusions

45. Mr Carter complains that he did not receive “in service” death benefits from the Scheme on the death of his late wife, Mrs Carter.  

46. Regulation 83 of the Regulations that govern the Scheme states that a payment of "in service" death benefits can only be paid if the member (a) dies in pensionable employment (b) is serving in a reserve force and has elected to pay contributions to the Scheme under Regulation 19 (c) ceases to be in pensionable employment as a result of incapacity and dies within 12 months after the cessation of the pensionable employment without returning to employment (d) has ceased paying contributions under Regulation 19 because of incapacity and dies within 12 months after the end of that period without returning to employment and (e) dies on non-pensionable family leave which immediately follows a period of pensionable employment. However, Regulation 83(2) provides that none of those circumstances apply if a retirement pension, short-service incapacity grant or short-service serious ill-health grant became payable before the member’s death. 
47. Therefore at the heart of the matter is the date that Mrs Carter’s entitlement to her retirement benefits arose. Schedule 7 Paragraph 2 is clear that entitlement to retirement benefits arises at normal pension age or at the date pensionable service ceases if later. A person is in pensionable employment if he/she is over the age of 18 years old and under 75, and is entitled to be paid his/her salary in full, or on sick leave and entitled to be paid not less than half his/her salary. Mrs Carter went on sick leave in August 2011 and continued to be paid her full salary until 7 November 2011 when her pay was reduced to half-pay. That position continued until 30 January 2012 when her pay was stopped completely. Therefore, in accordance with Schedule 7 Paragraph 2 of the Regulations Mrs Carter ceased to be in pensionable service on 30 January 2012.   

48. The Scheme Regulations do not specifically permit a member who has reached normal retirement age to defer payment of his or her pension after ceasing to be in pensionable service. In addition, payment of the benefits is backdated. Thus the retirement benefits are in effect crystallised at the point the member reaches normal pension age or ceases to be in pensionable service if later. In Mrs Carter’s case this was 30 January 2012. Therefore, Mrs Carter’s entitlement to benefits arose with effect from 30 January 2012 and thus Mr Carter’s entitlement to "in service" death benefits ceased from that date. 
49. Mr Carter argues that the payments Mrs Carter received from the College’s hardship fund were payments of salary. He says the payments she received were greater than half her previous salary and therefore her pensionable service had not ceased. “Salary” is not defined in the Regulations however the primary definition is “a fixed amount of money paid to an employee by an employer in return for work performed.” Whilst I accept that Mrs Carter received regular payments from the hardship fund, in my judgment, they cannot be regarded as payment for work done, or to be done, and so cannot be regarded as “Salary” for the purposes of the Regulations. 
50.   The next question is whether TP and/or the College failed to provide adequate information, misled or misinformed Mr and Mrs Carter, and if so what the consequences are. Mr Carter says that the last statement, which his wife received early in April 2012, stated that she was entitled to an “in service” death benefits of £126,938.50.  Mr Carter says that his late wife’s employment with the College had not been terminated at the time of her death and therefore she was “in service” when she died. Even if Mr and Mrs Carter were confused as to the meaning of “in service” the fact that the Annual Benefit statement clearly states the figures contained therein are those applicable at 31 March 2011 should, in my view, have been sufficient to have alerted Mr and Mrs Carter to the possibility that the information provided in the statement may no longer be relevant to Mrs Carter’s circumstances at the time the statement was received. Particularly, as by that time Mrs Carter had been on long term sickness absence for more than seven months and during that time her salary was first reduced to half and then to zero in January 2012. The information in the statement was relevant to the circumstances as they were on 31 March 2011, and clearly stated so. In my judgment the Annual Benefit statement cannot be regarded as misleading or inaccurate. 

51. However, even if I were to find that Mr Carter or Mrs Carter was misled about the entitlement to an “in service” death benefit the consequence would not be that Mr Carter is automatically entitled to receive that benefit. Instead I have to consider what would have happened if they had not been misled. In other words would Mrs Carter’s actions have been different? 
52. Mrs Carter would have had to have returned to work and re-joined the Scheme for an “in service” death benefit to have been paid on her death. Mr Carter says that although his wife originally planned to return to work her failing health prevented her from doing so. Therefore, it would seem that even if Mrs Carter had been advised that she was no longer entitled to “in service” benefits in January 2012 the situation would have been no different as Mrs Carter was not able to return to work. 

53. Mr Carter argues that his wife was not aware that she could take her pension benefits at the time her pay stopped. Mrs Carter was clearly aware that she had reached her normal retirement age and also that she could draw her benefits from the Scheme. She made this clear in her letters dated 23 January and 6 December 2011. However, Mr Carter argues that had she been informed that there was a significant reduction in her eligibility for “in-service” benefits when her pay stopped she would have taken her retirement benefits. In my opinion, Mr Carter’s comments would appear to have been made with an element of hindsight. I say this because of the comments made by Mrs Carter in June 2012 when she was clearly still of a mind to return to work if she were able. However, what Mrs Carter’s actions might, or might not, have been had she known the correct position are largely irrelevant given that the Regulations required her retirement benefits to be paid from 30 January 2012 in any event. 
54. Mr Carter contends that he was relying on receiving the “in service” death benefits as the principal way of repaying the current balance on his mortgage in the event of Mrs Carter’s death, I find this argument difficult to accept as it pre-supposes not only that Mrs Carter would remain in employment until the term of the mortgage expired but also that her death would occur before that date too. In my view it was unreasonable for Mr and Mrs Carter to have relied on a benefit that may, or may not, become payable. 
55. Mr Carter says that had Mrs Carter known she was no longer entitled to the “in service” death benefits they would have purchased equivalent life assurance cover on the open market. Alternatively, he says Mrs Carter could have returned to work. As I have stated above, Mrs Carter’s illness prevented her from returning to work so that was clearly not an option for her.  It is difficult to say whether it might have been possible to arrange alternative life assurance cover particularly given that by the time Mrs Carter’s pensionable service ceased she had already been diagnosed with a serious illness. But in any event, given that I have concluded that it was unreasonable of Mr and Mrs Carter to have relied on a benefit that may, or may not, become payable I could not then place any responsibility on TP or the College in relation to the purchase of equivalent life assurance cover on the open market.
56. Mr Carter claims that in anticipation of receiving the “in-service” death benefits he incurred significant expenditure including an expensive funeral and holidays for his children and their families following Mrs Carter’s death.  Mrs Carter died on 26 October 2012 and Mr Carter was told on 19 December 2012 the amount he would receive. It may well be so that in the interim period Mr Carter paid for a family holiday although he has not provided evidence to substantiate this claim. But even if he did I am not persuaded that he would not in any event have incurred this expenditure, and also the cost of the funeral, given the close family connection and personal circumstances.
57. Mr Carter submits that TP should have exercised discretion, given the exceptional circumstances, to pay the “in-service” death benefits. Although the Regulations require TP to exercise discretion in relation to the recipient of  death benefit, they are not required to exercise discretion in deciding which benefit to pay. TP are required to provide benefits appropriate to the facts at the time entitlement arises in accordance with the Regulations which govern the Scheme and, in my judgment, this is what they have done.
58. TP say that the annual return submitted by the College on 30 July 2012 indicated that Mrs Carter was in full time employment but did not state that she was no longer in pensionable employment. The College should have provided the correct information to TP in its annual return and not to have done so constitutes maladministration. Had Mrs Carter accessed her benefits on-line after 30 July 2012, as suggested by TP, she would have been provided with incorrect information. However, there is no evidence to suggest that she took any such action and therefore I cannot conclude that she suffered financial injustice as a result of the College’s failure to provide the correct information on its annual return. 

59. Furthermore, the College ought to have informed TP that Mrs Carter was no longer in pensionable employment when she was placed on zero pay and should also have pointed out to Mrs Carter that because she was no longer receiving pay her benefits had become payable. Not to have done so constitutes maladministration and deprived Mrs Carter of her pension payments from 30 January 2012 until her death in October 2012.  Following the death of his wife Mr Carter received the outstanding pension payments, with interest, that should have been paid to Mrs Carter from 30 January 2012 and therefore the financial injustice flowing from the College’s maladministration has been redressed. However, I note that the College made payments to Mrs Carter from its hardship fund which presumably would not have been necessary had Mrs Carter received her benefits at the correct time. That must have caused Mr and Mrs Carter distress and I make an appropriate direction below in recognition of this.   
60. Awards for distress are not generally high.  I have however awarded £400 in this case because I bear in mind that it was at a critical point for Mr and Mrs Carter, i.e. when Mrs Carter needed help because she was ill, that the maladministration occurred.  The extent of distress suffered due to financial worries would have been exacerbated by the general stress of Mrs Carter’s illness.   

61. For the reasons given above I uphold Mr Carter’s complaint but only to the extent that he and Mrs Carter suffered distress as a result of the College’s maladministration.  

 Directions

62. Within 28 days from the date of this Determination the College shall pay Mr Carter £400 in recognition of the maladministration identified above. 
Jane Irvine

Deputy Pensions Ombudsman

25 July 2014

-1-
-13-

