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Ombudsman’s Determination 

Applicant Mrs T 

Scheme  Principal Civil Service Pension Scheme (PCSPS) and Civil 

Service Injury Benefits Scheme (CSIBS) 

Respondents MyCSP, the Cabinet Office 

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 

 

“… Public sector organisations may waive recovery of overpayments where it 

is demonstrated that recovery would cause hardship. But hardship should not 

be confused with inconvenience. Where the recipient has no entitlement, 

repayment does not in itself amount to hardship, especially if the overpayment 

was discovered quickly. Acceptable pleas of hardship should be supported by 

reasonable evidence that the recovery action proposed by the paying 

organisation would be detrimental to the welfare of the debtor or the debtor's 

family. Hardship is not necessarily limited to financial hardship; public sector 

organisations may waive recovery of overpayments where recovery would be 

detrimental to the mental welfare of the debtor or the debtor's family. Again, 

such hardship must be demonstrated by evidence.” [emphasis added]. 

 

“… Defences which may be claimed against recovery include:  

• the length of time since the overpayment was made  
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• change of position  

• estoppel  

• good consideration  

• hardship.  

Lapse of time 

A4.11.12 There can be time limitations on recovery. In England and Wales, a 

recipient might plead that a claim is time-barred under the provisions of the 

Limitation Act. Proceedings to recover overpayments must generally be 

instituted within six years (twelve years if the claim is against the personal 

estate of a deceased person) of discovery of the mistake or the time when the 

claimant could, with reasonable diligence, have discovered it.” 
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 Apart from the internal dispute resolution procedure (the IDRP), Mrs T has not been 

through any appeal process with MyCSP or the Cabinet Office to challenge recovery 

of the overpayment. 

 The Cabinet Office acknowledged mistakes made during the IDRP process. Mrs T 

was told that her complaint would be reviewed under stage one of the IDRP. The 

Cabinet Office was unable to determine that a decision was issued by MyCSP. 

MyCSP agreed that Mrs T’s case should be referred to the Cabinet Office under 

stage two of the IDRP. However, MyCSP’s note of the telephone conversation did not 

state what Mrs T was appealing against. 

 On 26 April 2019, the Cabinet Office provided its formal response to The Pensions 

Ombudsman. 

 During the investigation, the Cabinet Office acknowledged that Mrs T has a defence 

under the Limitation Act 1980 (the Limitation Act) in respect of any overpayments 

made more than six years before 26 April 2019. Consequently, Mrs T cannot be 

asked to repay any of the debt that built up before 27 April 2013. It has offered to 

reduce the overpayment after taking account of the provisions of the Limitation Act.  

 The Cabinet Office is seeking to recover a revised amount of £1,384.72, in respect of 

the overpayment that occurred after 26 April 2013. That is, the overpayment it 

considers that it can legally recover under the Limitation Act (since this falls within six 

years of 26 April 2019).  
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Adjudicator’s Opinion 

 

• The Adjudicator acknowledged that Mrs T had raised other unrelated issues that do 

not form part of the complaint under consideration. The Adjudicator did not consider 

it appropriate to comment or make any findings in respect of any other matters that 

may be ongoing.  

 

• The most common defence against recovery of an overpayment is referred to as 

“change of position.” Broadly, the applicant must, on the balance of probabilities, 

show that because of the overpayment, which he received in good faith, he 

detrimentally changed his position.  

 

• The money must have been spent on something the applicant would not otherwise 

have bought; and the expenditure was irreversible.  

 

• The Adjudicator accepted that Mrs T had received the GMP in good faith. However, 

there was nothing indicating that Mrs T had spent the money on a purchase that 

she would not otherwise have made, had she been aware of the mistake at the 

time.  

 

• Mrs T has a defence under the Limitation Act against some of the amount that can 

be recovered. The Cabinet Office has accepted this. 

 

• In the most recent case of Webber v Department for Education [2016] EWHC 2519 

(Ch), the High Court held that the applicable cut-off date for the purposes of the Act 

was the date when Teachers’ Pensions brought its claim during the course of The 

Pensions Ombudsman’s complaints procedure. That date was identified as being 

the receipt by The Pensions Ombudsman of Teachers’ Pensions’ response to Mr 

Webber’s complaint.  

 

• In Mrs T’s case, the claim was made on 26 April 2019, when The Pensions 

Ombudsman received the Cabinet Office’s response, dated 24 April 2019, to Mrs 

T’s complaint. 

 

• For the purposes of the Limitation Act, time started running from the date that the 

overpayment first occurred in 2005 and subsequently upon each further 

overpayment occurring (section 5 Limitation Act). However, the limitation period can 
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be postponed where there has been fraud, concealment or mistake (section 32 

Limitation Act).  

• In such cases, the limitation period is six years from the date the PCSPS 

discovered the fraud, concealment or mistake or could do so with reasonable 

diligence. In Mrs T’s case, the error went unnoticed for several years.  

 

• However, with reasonable diligence, it would likely have been identified in 2005 that 

the GMP did not relate to the injury benefit because the administrators of the 

PCSPS had all of the information to know that they would inevitably be making an 

overpayment. It follows that it cannot be argued that time starts to run later because 

there was a mistake given that the administrators could have detected in 2005 that 

there was a mistake. It runs from when the administrators could have reasonably 

discovered it. 

 

• The effect of the Limitation Act is that Mrs T has a limitation defence against the 

recovery of any overpayments made more than six years before the relevant date 

when the limitation period is to be regarded as having stopped (the cut-off date).  

 

• It follows that Mrs T has a limitation defence in respect of any overpayments made 

prior to April 2013. This means that MyCSP and the Cabinet Office are unable to 

recover any overpayment that occurred during the period 2005 to 26 April 2013, 

because it occurred more than six years before the relevant cut-off date. However, 

any overpayment from 27 April 2013 onwards is recoverable, unless any other 

defence to recovery applies, because the Cabinet Office has made its claim within 

the required limitation period.  

 

• Appendix 4.11 of HM Treasury’s MPM document, states that Public sector 

organisations, may waive recovery of overpayments where it is demonstrated that 

recovery would cause hardship.  

 

• The appendix also says that acceptable pleas of hardship should be supported by 

reasonable evidence that the recovery action proposed by the paying organisation 

would be detrimental to the welfare of the debtor or the debtor's family. This 

includes where recovery would be detrimental to the mental welfare of the debtor or 

the debtor's family.  

 

• In cases such as this, the respondent would be expected to ensure that it takes into 

account any hardship claims that may arise in accordance with Appendix 4.11 of 

the document when dealing with the complaint under the scheme’s IDRP. 

 

• Mrs T suffers from PTSD. The CSIBS provides compensation where a member has 

been injured or contracts a disease during the course of his or her official duties. 

The Cabinet Office should be aware of Mrs T’s medical condition, since evidence of 

Mrs T’s illness would likely have been provided around the time of the award of the 

injury benefit. 
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• The information available at the time the Cabinet Office prepared its response 

under stage two of the IDRP, indicated that Mrs T had been on long term sickness 

absence before retiring on illness grounds. The Cabinet Office was also aware of 

the incident in October 1993. 

 

• The evidence supports the view that the Cabinet Office did not give proper 

consideration to the negative impact recovery would likely have on Mrs T’s 

wellbeing when it reviewed Mrs T’s complaint under the second stage of the IDRP. 

Appendix 4.11 of the MPM document should have been considered in light of Mrs 

T’s individual circumstances that were already known to the Cabinet Office.   

 

• The evidence also indicates that the Cabinet Office initially failed to consider 

whether the monies could legally be recoverable under the provisions of the 

Limitation Act.  

 

• The Adjudicator noted that “time limitations on recovery” is covered in the MPM 

document. The Cabinet Office should have ensured that the guidance was properly 

considered during the IDRP process.  

 

• Before agreeing a repayment plan for the remaining debt of £1,384.72, the Cabinet 

Office should consider the impact of recovery on Mrs T’s welfare in line with the 

MPM document. If the Cabinet Office requires more current medical evidence, it 

should request this from Mrs T before forming a view.  

 

• If the Cabinet Office decides that the revised debt cannot be waived on hardship 

grounds, Mrs T should be given the option to offset the inconvenience award of 

£750 against the overpayment that is recoverable under the Limitation Act. 

 

• Should the Cabinet Office decide to waive the revised debt, it would not be 

reasonable for the Cabinet Office to then make a distress and inconvenience award 

to Mrs T.  

 Mrs T did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. Mrs T has provided her further comments, but these do not change the 

outcome. I agree with the Adjudicator’s Opinion and I will therefore only respond to 

the key points made by Mrs T for completeness. 
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 Mrs T considers that MyCSP and Capita both mismanaged her data. This continues 

to cause her and her family significant distress and hardship. 

 Mrs T says that she agrees that the entire overpayment should not be paid back. 

However, she cannot accept the Adjudicator’s Opinion. Her whole case is very 

complex, difficult and has lasted many years without resolution. Rather than a review 

of her complaint relating to the overpayment of £4.104.81, a judicial review of her 

entire case is required. 

Ombudsman’s decision 

 

 

 

Directions  

 

 
Karen Johnston 

Deputy Pensions Ombudsman 
03 March 2020  
 


