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PENSIONS ACT 2004, PART 2 CHAPTER 6 

APPEAL TO PENSION PROTECTION FUND OMBUDSMAN
DETERMINATION BY THE PENSION PROTECTION FUND OMUBDSMAN
	Applicant
	:
	The Trustees of the Scheme (the Trustees)

	Scheme
	:
	Shetland Towage Limited Pension Scheme (the Scheme)


1. The Pension Protection Fund (PPF) Ombudsman has received a reference of a reviewable matter, being the amount of the levy payable in respect of the Scheme as determined under section 181 (3)(b) of the Pensions Act 2004 by the Board of the PPF for the period 1 April 2007 to 31 March 2008.
2. Extracts from relevant legislation can be found at Appendix 1 to this determination.
Background to the levy 
3. Some schemes are not eligible for the PPF and are therefore not required to pay levies.  The list of ineligible schemes is set out in The Pension Protection Fund (Entry Rules) Regulations 2005 and includes “a scheme in respect of which a relevant public authority has given a guarantee or made any other arrangements for the purposes of securing that the assets of the scheme are sufficient to meet its liabilities”.  For this purpose a “relevant public authority” does not include a local authority.

4. The levy for any particular year is based on the determination made for the year by the Board of the PPF (the Board) under section 175 of the Pensions Act 2004.  The Board must determine:
(a)
the factors by reference to which the pension protection levies are to be assessed, 

(b)
the time or times by reference to which those factors are to be assessed, 

(c)
the rate of the levies, and 

(d)
the time or times during the year when the levies, or any instalment of levy, becomes payable.
5. The factors to be taken into account in the assessment of the risk based levy are set out in section 175(2).  In summary they are:
(a) the difference between a scheme’s assets and liabilities;
(b) except in relation to prescribed schemes (of which there are none), the likelihood of insolvency of the employer;

and if the Board considers it appropriate:

(c) the risks associated with the nature of the scheme’s assets and the nature of its liabilities;

(d) any other prescribed matter.

6. The Pension Protection Fund (Risk-based Pension Protection Levy) Regulations 2006 prescribes the other matters to be taken into account.  In effect the Board can include in the levy assessment arrangements which the Board considers may reduce the risk of compensation being payable from the Pension Protection Fund in the event of the employer’s insolvency.
7. After a statutory consultation, the Board published its determination in respect of 1 April 2007 to 31 March 2008 on 1 March 2007 (the Determination).  As relevant the Determination:
· set out circumstances in which information would be treated by the Board as having been provided, including methods of delivery of information; and circumstances in which information could be taken into account if received late but before the notification of the levy in respect of the scheme in question (paragraph 4);

· included a determination that if there was no effective provision for a levy calculation to be performed then the calculation could be made by a method that gave effect to the intended approach (paragraph 5);

· stated that the Board could review the amount of the levy where it subsequently appeared to the Board that information provided or a declaration made was materially incorrect (paragraph 6);
· stated that the Board could obtain further information for the purposes of a calculation or recalculation, but that it was not obliged to do so where information had not been provided before a deadline (paragraph 12).
8. Part 3 of the determination described the calculation of the risk based levy.  Paragraph 29 provided for the Board to take into account a certificate provided before 5:00pm on 30 March 2007 that a scheme benefited from a contingent asset (as defined).  For this purpose contingent assets included specified guarantees, letters of credit etc.
Background to the levy calculation in respect of the Scheme
9. On 9 February 2006 Shetland Islands Council (the Council) bought Shetland Towage Ltd (Shetland Towage).  The staff were transferred to the employment of the Council.  The Trustees say that on that day the Council entered into an irrevocable action to relieve Shetland Towage of the primary responsibility for the obligations of the Scheme.
10. The staff of Shetland Towage were transferred to the employment of the Council and were able to join the Local Government Pension Scheme.  Active members of the Scheme were given the option of transferring their benefits to that scheme on a “year for year” basis.  The transfer was completed in March 2009.
11. Before 2000, pensions in payment had been secured with insurance companies, with the policies held by the Trustees.  It was intended that substitute policies would be issued in the pensioners’ names.
12. Pensions that came into payment between 2000 and 9 February 2006 were not insured at the time.  The Trustees made arrangement for those pensions, plus certain deferred pensions, to be secured with an insurance company from 1 September 2007.  (The cost was substantially paid in August 2007 with the final payment in 2008).

13. The PPF issued a levy invoice on 19 October 2007.  It was based on a scheme return completed on 22 January 2007.  No certificate in respect of a contingent asset had been provided (see paragraph 8).  The total levy was £89,428, divided as £3,288 scheme based levy and £86,140 risk based levy.
14. The Trustees say that the levy (or at the least the risk based levy) is in effect insurance for an insolvency event that could not take place.  The Council had underwritten the Scheme’s liabilities and the Council was itself protected from insolvency.
15. At the Trustees’ request the matter of the amount of the levy was reviewed by the Board and by the Reconsideration Committee of the Board.  In summary the outcome was that the Board could not depart from the calculation as laid down in the Determination. 
Jurisdiction
16. My task is to investigate and determine what appropriate action (if any) should be taken by the Board in relation to the reviewable matter in question.  The reviewable matter is the amount of the levy determined under section 181(3)(b) of the Pensions Act 2004. Section 181(3) provides that the Board must do certain things, of which (b) is calculate a levy in respect of a scheme.  It is clear that the reviewable matter is the amount of the levy so calculated (or determined).  That is to say, I cannot investigate a pure objection to the amount of the levy on its own.  I can only investigate the amount of the levy in the context of the calculation under section 181(3)(b).
17. My jurisdiction does not extend to the determination of matters listed in section 175 of the Pensions Act 2004.  A determination is not a “reviewable matter” as listed in Schedule 9 to the Pensions Act 2004. It follows that if the levy calculation in respect of the Scheme is consistent with the Determination, I cannot find that the Board should take any further action.

Hearing

18. The Trustees have asked for an oral hearing.  I have considered whether one should be held. Taking into account the issues, which can be readily addressed on paper (and indeed have been adequately described in the Trustees’ submissions) and the potential costs, I do not consider a hearing to be necessary.

Conclusions
19. The Trustees have not suggested that the levy calculation is inconsistent with the Determination.  Their standpoint is essentially that there could never have been a claim on PPF so they should not be subject to the risk based levy.  If they are right that there could never have been a claim (which they may be, though I have not given any consideration to whether the Council had in fact fully underwritten all of the Scheme’s liabilities) their argument is with the Determination, not the amount of the levy.  
20. The Trustees have also said that if they could have affected the outcome by submitting a contingent asset certificate before and by 30 March 2007, then the penalty for not doing so (the imposition of the risk based levy) is disproportionate.  A fine would be more appropriate, with the levy then taking into account a certificate submitted late.

21. The Determination does not, however, provide for such an arrangement and, as I have explained, the Determination is not itself a reviewable matter. 
22. It may be a matter of regret that the Determination does not give the Board scope to accommodate the unusual circumstances that the Trustees argue apply in this case.  But in relation to the precise reviewable matter, being the amount of the Scheme’s levy for the year in question, I do not find that the Board need take any action.
TONY KING 

Pension Protection Fund Ombudsman 

18 June 2010 
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