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• Regulation 17(8)(g) requires the Board to determine whether the “notional 
pension” calculated by reference to Mr S’ share of the Scheme assets, is higher or 
lower than the annual FAS payment he might receive; referred to as “standard 
assistance” by the Board. 

• Regulation 22(1) of the FAS Regulations requires that the Board obtains a 
valuation of the Scheme’s assets and liabilities at the calculation date. Regulation 
22(2)(a) of the Regulations requires that the Board obtain a valuation of Mr S’ 
asset share within the Scheme. 

• Mr S’ asset share was calculated as £174,560. On this basis, the Board calculated 
that Mr S’ notional pension at the date the Scheme commenced wind-up was 
£6,077.54 per annum.  

• The basic methodology for calculating FAS payments is contained within schedule 
2 of the FAS Regulations. Mr S was in receipt of a pension from the Scheme at the 
time that the Scheme commenced winding-up proceedings. His FAS payments 
must be calculated in accordance with paragraph 3 of schedule 2 of the FAS 
Regulations. 

• Paragraph 3 provides that the annual payment shall be: 

(expected pension x 0.9) – actual pension. 

• The “expected pension” is Mr S’ accrued pension at the date the Scheme 
commenced winding-up proceedings, revalued to his FAS Eligibility date. Mr S’ 
expected pension was calculated to be £7,619.53. 

• The “actual pension” is calculated in accordance with paragraph 2, schedule 2 of 
the FAS Regulations. It is defined as the annual rate of annuity which has been, 
can be or could have been paid to Mr S, on the date he became entitled to a FAS 
payment, from the assets available to discharge the liability of the Scheme. In 
other words, any benefits which have been or could be otherwise secured for 
members of transferring schemes must be taken into account. 

• In addition, paragraph 2(3F) provides for the Board to determine how any 
payments from the Scheme made before Mr S reached his normal retirement age 
should be accounted for. Mr S took early retirement in 2001, and started receiving 
a pension from the Scheme. It is these payments which must be accounted for in 
calculating his “actual pension”. The Board has done so by converting the total 
amount of the pension payments Mr S received into a notional annuity. 

• Mr S received a total of £95,243.12 in pension payments from the Scheme and 
£27,944.99 from the FAS between 1 August 2001 and 21 November 2016, making 
a total of £123,188.11. The Board has calculated that Mr S should have actually 
received £103,155.56. Therefore, he was overpaid by £20,032.55. The Board has 
agreed to waive this overpayment. However, Mr S remains dissatisfied that his 



PPFO-19624 
 

5 
 

FAS payments are less than the pension he was previously in receipt of from the 
Scheme. 

• When Mr S retired in 2001, he received his full pension entitlement from the 
Scheme. However, at the time that the Scheme was transferred to the FAS its 
liabilities outweighed its assets. Therefore, the Scheme could not afford to secure 
100% of his asset share. It could only secure 86.82%. 

• Mr S was entitled to an annual FAS payment from October 2005. The basic 
calculation of an annual FAS payment is based upon the member’s expected 
pension at normal retirement age. In Mr S’ case, this is the pension he would have 
received from the Scheme at his normal retirement age; not the reduced pension 
paid from 2001. The reduction to his FAS payment recognises that Mr S had 
already been receiving a pension from the Scheme before his normal retirement 
age. It takes the total amount he received and converts this into a reduction to the 
annual FAS payment going forward. If this adjustment is not made, Mr S would 
receive the same FAS payment as someone who had not retired early. In effect, 
he would then receive more, by way of Scheme payments and FAS payments, 
than an equivalent member who had not retired early. 

• Mr S says that he was previously informed by the Scheme’s Trustees and 
Managers that his pension would remain the same. However, as per the FAS 
Regulations, once the Scheme is transferred to the FAS the Board’s actuary must 
value Mr S’ asset share to determine what his FAS annual payments should be. 

• The FAS has waived Mr S’ overpayment but going forward, has reduced Mr S’ 
annual pension so that it is what he is entitled to receive from the FAS. The 
Regulations enable the FAS to do so.  
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• In order to establish if Mr S is entitled to receive FAS payments which are equal to 
the pension instalments he was receiving from the Scheme, Mr S must establish 
that the FAS is estopped from reducing his FAS payments. 

• In order to establish estoppel by representation, Mr S must show: 

(a) a clear representation or promise by the FAS on which it was reasonably 
foreseeable that he would act; 

(b) an act on his part that was reasonably taken in reliance on the representation or 
promise; and 

(c) he will suffer detriment if the FAS is not held to the representation or promise. 

• The general statement in the DWP information dated 20 August 2009 that 
members currently in receipt of a pension will continue to receive payments 
broadly in line with the pension scheme rules, where this is greater than the FAS 
standard assistance, is correct. If a member is receiving a pension which has 
been correctly cut back in accordance with the statutory order of priorities, the 
member should not be worse off in the FAS because they should receive a 
pension which is at least equal to their notional pension.  

• As the general statement is correct as a matter of law, it cannot be construed as 
misrepresentation. 

• The error in this case appears to have arisen because Mr S’ pension was not 
correctly cut back in accordance with the statutory order of priorities. This is 
because the Trustees proceeded on the basis that there were sufficient scheme 
assets to provide pensions in payment at the date of scheme wind-up (DOSW) at 
the 100% level, whereas the FAS actuary calculated that there were only sufficient 
assets to provide these pensions at 86.82% level.  

• His asset share in monetary value amounted to £174,560. The FAS actuary 
converted Mrs S’ asset share into a notional annuity of £6,077.54 per annum, 
payable from the date of scheme windup (DOSW). 

• As Mr S’ pension had been miscalculated by the Trustee and was higher than the 
pension he was entitled to under the Scheme Rules, in practice, Mr S’ pension 
would reduce once his FAS entitlement had been calculated (and Mr S would be 
treated as having received over payments over the period since DOSW). 

• As Mr S has not established requirement (a), it is not necessary to consider 
whether requirements (b) and (c) are established. As such, Mr S has not 
established that the FAS is estopped from reducing his FAS payments. 
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 Therefore, I do not uphold Mr S’ appeal. 

 

Karen Johnston 

Deputy Pension Protection Fund Ombudsman 
7 August 2019 
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