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PENSIONS ACT 2004, PART 2 CHAPTER 6 

APPEAL TO PENSION PROTECTION FUND OMBUDSMAN

DETERMINATION BY THE DEPUTY PENSION PROTECTION FUND OMBUDSMAN
Appellant
: Independent Trustee Services Limited
Interested Persons
: 1. Mrs J Parkinson

  2. Mrs V Holland
FAS
: Financial Assistance Scheme

Scheme Manager
: The Secretary of State for the Department for Work and Pensions

Pension Scheme
: Famous Army Stores Limited Pension Scheme

MATTERS FOR DETERMINATION

1. Independent Trustee Services Limited (ITS), as independent trustee to the Scheme, appeals against the decision by the Financial Assistance Scheme (the FAS) that the Famous Army Stores Limited Pension Scheme (the Scheme) is not a qualifying pension scheme for the purposes of the FAS, because it is a small self-administered pension scheme (SSAS).
SCHEME MANAGER’S DECISION 

2. The Scheme Manager’s decision was that no further evidence had been provided that would change the original determination of the FAS, that the Scheme was not a qualifying pension scheme because it was evident that the Scheme was a SSAS.  The Scheme Manager therefore upheld the original decision made by the FAS.  
APPELLANT’S GROUNDS FOR APPEAL

3. ITS does not agree with the decision of the FAS to reject the Scheme on the grounds that it is not an eligible scheme.  It says that, because the Scheme had not been determined as a SSAS immediately prior to wind-up, it should not be treated as a SSAS for the purposes of the FAS.
RELEVANT LEGISLATION

4. Relevant provisions of the Financial Assistance Scheme Regulations 2005 (the FAS Regulations) provide,

“9 Qualifying pension schemes
(1) An occupational pension scheme shall be a qualifying pension scheme for the purposes of these Regulations where-

(a) immediately before the time when the scheme began to wind up, it was neither a money purchase scheme nor a scheme of a description prescribed in regulation 10; 
………………

10 Other schemes which are not qualifying pension schemes
The following are descriptions of schemes for the purposes of regulation 9(1)(a)-

………………
(l) a scheme which is a small self-administered scheme for the purposes of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 as in force on the day on which this regulation comes into force.”
5. The Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 (the SSAS Regulations) provide,

“Interpretation

2. (1) In these Regulations unless the context otherwise requires–

………………

“small self-administered scheme” means a retirement benefits scheme where–  
(a) some or all of the income and other assets are invested otherwise than in insurance policies;
(b) a scheme member is connected with-

(i) another scheme member, or
(ii) a trustee of the scheme, or
(iii) a person who is an employer in relation to the scheme; and 

(c) there are fewer than 12 scheme members to whom benefits are currently accruing as a result of service as employees;
………………”

MATERIAL FACTS

6. The Scheme was set up to provide pension benefits for selected employees of Famous Army Stores Limited (Famous Army Stores).  

7. Seven members initially joined the Scheme on 17 May 2001, and transferred in benefits from a pension scheme of a previous company.  A further eight employees of Famous Army Stores were invited to join the Scheme with effect from 1 April 2002.  

8. On 2 October 2001, the Inland Revenue (now known as HM Revenue & Customs) wrote to the Scheme’s Actuary in response to his letter of 12 September 2001 (I have not been provided with a copy of that letter).  In its letter, the Inland Revenue stated,

“I have noted your comments and as you say the scheme has been treated as a large self administered scheme on the basis of the initial actuarial valuation report which stated that 18 members will be invited to join the scheme with effect from 1 April 2000, including the 7 members transferring in from another scheme.  You say that the company have advised that a further 8 members have been invited to join the scheme but that their joining date will not be until 1 April 2002.  As the members who were invited to join the scheme with effect from 1 April 2000 did not do so, how certain is it that the 8 members who have been invited to join the scheme with effect from 1 April 2002 will take up the invitation. 

I cannot allow the scheme to be treated indefinitely as a large self-administered scheme if the membership continues to remain below 12, especially as one of the members is a Controlling Director.  However, I am prepared to defer making a final decision as to whether the scheme should now be treated as a SSAS until 1 April 2002, when it should be known how many of the 8 members have accepted the invitation to join the scheme.  If by that time the scheme still has less than 12 members then there will be no alternative but to treat the scheme as a SSAS which will necessitate the appointment of a Pensioneer Trustee…”

9. Famous Army Stores went into administration on 7 January 2002.  ITS was appointed to act as independent trustee to the Scheme in accordance with the requirements of sections 22 and 23 of the Pensions Act 1995 following the appointment of administrators to Famous Army Stores (as sponsoring employer of the Scheme).
10. On 21 February 2002, ITS wrote to the Inland Revenue and advised it that, as Famous Army Stores was in administration, it was unlikely that further members would be invited to join the Scheme.  ITS said that it would be helpful for it to know whether the Inland Revenue would deem the Scheme to be a SSAS from commencement, or whether it would be treated as a SSAS with effect from an intermediate date.  ITS again wrote to the Inland Revenue on 7 March 2002, and confirmed that no further employees would be invited to join the Scheme.
11. Following investigations into the Scheme by ITS, it triggered the winding up of the Scheme with effect from 12 March 2002.  
12. The Inland Revenue advised ITS, in a letter dated 14 May 2002, that, because of the circumstances that had occurred over the period of time since the Scheme had commenced, it could be regarded as a SSAS from the date of its commencement and not from some later date to be agreed.
13. On 17 February 2006, ITS wrote to the FAS and asked it to consider the Scheme’s eligibility for the FAS, notwithstanding the general exclusion of SSASs.  It also stated,

“…by way of additional background, I should mention that at the time the Scheme was established it was not intended to be a SSAS.  It was only following trading difficulties and the subsequent decision not to allow new members to join the Scheme that the Inland Revenue deemed it to be a SSAS from inception.

The Scheme was set up to receive a bulk transfer and the sponsoring company went into administration within two years of the Scheme being set up.  It is also worth mentioning that not all Members were Trustees.”

14. On 21 February 2006, the FAS received a Notification from the Scheme’s Actuary, on behalf of ITS, advising that it wished the Scheme to be considered for the FAS.  On 28 February 2006, the FAS advised that the Scheme had met its Notification requirements and that it would next decide whether the Scheme was a qualifying pension scheme for the FAS.
15. On 25 September 2006, the FAS advised the Scheme’s Actuary that the Scheme was not a qualifying pension scheme.  It said that, from the information that had been provided, it was evident that the scheme was a SSAS and therefore could not be considered a qualifying pension scheme for the FAS.
16. The Scheme’s Actuary wrote to the FAS on 5 October 2006, and said that he did not agree with its decision and asked for it to be reviewed.  He said that the Scheme was originally set up as a large self-administered scheme and it was only the fact that some of the members had not yet been invited to join the Scheme that meant that the number of members had not reached 12.  The Scheme’s Actuary said that the Inland Revenue were prepared to waive the requirement to treat the Scheme as a SSAS for a short period, but that during that period Famous Army Stores went into liquidation.
17. The FAS advised the Scheme’s Actuary on 21 February 2006, that the Scheme Manager had looked at the original decision and had decided that no further evidence had been provided that would change the original determination.
SUBMISSIONS

18. The Scheme’s Actuary has submitted on behalf of ITS,
18.1. As the Scheme had not been determined as a SSAS by the Inland Revenue immediately prior to wind up, it should not be treated as a SSAS for the purposes of the FAS.

18.2. The Scheme was originally set up to provide pension benefits for selected employees of Famous Army Stores.  Negotiations had taken place for a number of years concerning a transfer from a scheme of a previous company in relation to seven members, with the negotiations concluding in 2001, and the seven members became the first members of the Scheme.  A further eight people were to be invited to join with effect from 1 April 2002, but Famous Army Stores went into administration in January 2002, and those eight people had not joined at that time.  The intention was to extend membership of the Scheme to other employees and to build the Scheme up.

18.3. As the Scheme had originally been submitted for approval to the Inland Revenue with the intention that more than 12 members were to join the Scheme, it was not approved as a SSAS, but as a large self administered scheme.  The Inland Revenue’s letter of 21 October 2001 clearly stated that a decision by it to treat the Scheme as a SSAS would be deferred until 1 April 2002.  A decision had not been made by the Inland Revenue at the time the Scheme went into wind-up on 12 March 2002.  A decision was subsequently made by the Inland Revenue to treat the Scheme as a SSAS.  However, as the Scheme had not been determined as a SSAS immediately prior to wind up, in accordance with the wording of Regulation 9(1)(a) of the FAS Regulations, it should not be treated as a SSAS for the purposes of the FAS.

18.4. Rejection of the Scheme on a technicality goes against the spirit of the FAS.  Is it right to exclude SSASs, which are intended to catch pensions set up for company directors and their families, but are actually defined as Schemes with less than 12 members?
18.5. The eligibility criteria for the FAS Regulations are inherently wrong.  The large majority of SSASs were set up on a money purchase basis, and therefore, (rightly), they are excluded on those grounds.  For the very few defined benefit SSASs, the only reason for excluding eligibility would be because these schemes are generally set up to provide benefits for directors of companies and their families, and there would be valid reasons why these people could be excluded. It is unfortunate that the definition of a SSAS extends beyond such schemes, and catches those schemes where there are very few members, many of whose only connection with the company is of being an employee.   

18.6. The members involved in the Scheme are not wealthy individuals.  Two of the members were controlling directors of Famous Army Stores, but the other five members were ordinary employees who relied on the Scheme for their pension, much of which they have now lost.  At least two of the members are retired and experiencing financial hardship as a result of the loss of their pension and have no means of rectifying this other than to try and get the law changed.  
19. Both of the interested persons have provided me with written representations.
19.1. Mrs Parkinson says that she had 18 years of pensionable service when Famous Army Stores went into administration and she was made redundant.  Because it happened within five weeks of her retirement date, it resulted in her losing her pension benefits and leaving her with no opportunity to make alternative arrangements for her retirement.  She had hoped to retrieve some of her lost pension benefits through the FAS, but has been told she cannot because the Scheme is not eligible for the FAS.

19.2. Mrs Holland says that she was due to retire in September 2002, but when Famous Army Stores went into administration and the Scheme was wound up, she was told by ITS that it was unable to pay her pension.  She says that, through no fault of her own, she has lost the contributions paid into the Scheme.  Because she was on the threshold of retirement, Mrs Holland says that she had no chance to make up the losses incurred, and she has been left with nothing, facing the financial hardship she worked so hard to avoid.
20. The FAS has provided me with a copy of the forms completed by the Scheme’s Actuary and the documentation completed by the FAS during its decision making process.  I have also seen the evidence which the FAS considered during its decision making process, including a copy of the Inland Revenue’s letter to the Scheme’s Actuary dated 2 October 2001 and the Scheme’s Actuary’s letters to the FAS.
CONCLUSIONS

21. For a scheme to qualify for the FAS, it must meet the requirements set out in the FAS Regulations.  In this case, the FAS decided that the Scheme in question was a SSAS and therefore did not meet those requirements.  

22. ITS has appealed to me on the grounds that, because the Scheme had not been determined by the Inland Revenue as a SSAS immediately prior to wind up, in accordance with the wording of Regulation 9(1)(a) of the FAS Regulations, it should not be treated as a SSAS for the purposes of the FAS and is therefore a qualifying pension scheme under the FAS Regulations.

23. Regulation 9(1) provides that an occupational pension scheme shall be a qualifying pension scheme for the purposes of the FAS Regulations where, immediately before the time when the scheme began to wind up, it was neither a money purchase scheme nor a scheme of a description prescribed in Regulation 10, which includes, at Regulation 10(l), a scheme which is a SSAS for the purposes of the SSAS Regulations (as in force on 1 September 2005).   

24. Although at the time the Scheme began to wind up, the Inland Revenue had not made its decision to treat the Scheme as a SSAS, it did ultimately decide that the Scheme was to be regarded as a SSAS from the date of its commencement. 
25. I have great sympathy for the interested parties who have provided details of the hardship both face because of the loss of their pension benefits and their disappointment with the decision by the FAS that the Scheme is not a qualifying pension scheme.
26. I have considered also the Inland Revenue’s letter of 2 October 2001 in which it states that the Scheme “has been treated as a large self administered scheme”, although that treatment could not continue indefinitely. On one interpretation therefore, the Scheme was indeed not being treated as a SSAS at the date of wind up. However, I cannot disregard the fact that the Inland Revenue subsequently treated the Scheme as a SSAS from inception, and to my mind that supersedes the earlier position.   
27. It became clear that the Scheme had in reality been a SSAS as defined in the SSAS Regulations at all relevant times, and was treated as such. Therefore it does not come within the qualifying criteria set out in the FAS Regulations.  As such, the decision made by the FAS that the Scheme is not a qualifying pension scheme for the purposes of the FAS was correct.

28. I therefore cannot uphold this appeal. 
CHARLIE GORDON

Deputy Pensions Ombudsman

20 November 2007
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