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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr J M Cunningham

	Scheme/Fund
	:
	Provident Mutual Life Assurance Staff Superannuation Fund

	Trustees
	:
	The trustees of the Fund in place from 1 January 1996 to 1 April 1997

	Employer
	:
	Provident Mutual Life Services Ltd (PMLS)


THE COMPLAINT  (dated 9 December 1997)
 AUTONUM 
Mr Cunningham brought complaints under seven heads concerning the Fund.  In them he alleged maladministration by the Trustees and PMLS in relation to events that took place following the acquisition of Provident Mutual by General Accident and prior to the merger of the Fund and the General Accident Companies’ UK Pension Scheme (1980).

PROCEDURE
 AUTONUM 
At the time that Mr Cunningham brought the complaint, he was one of my staff, though he has since moved on.  In order to ensure that I was seen to be impartial, I took the unusual step of obtaining written Counsel’s Opinion (from Miss Barbara Rich).  I did so after my staff had obtained submissions on the complaint on behalf of the Trustees and PMLS which had been copied to Mr Cunningham, with his observations in turn commented on, on behalf of the respondents.

 AUTONUM 
Miss Rich’s Opinion dated 24 March 1999, of which a copy is appended hereto (the Opinion), has been sent to the solicitors acting for the respondents (Rowe & Maw) and to Mr Cunningham.  Each has made further submissions. Having considered the complaint papers and all relevant submissions myself, I agree with the Opinion, except as noted below, and adopt Miss Rich’s reasoning as my own.

 AUTONUM 
Also given below are my comments, where required, on submissions made by Mr Cunningham and Rowe & Maw in response to the Opinion.

COMMENTS

Paragraphs 1 to 3 of the complaint

 AUTONUM 
It is accepted by the Trustees and PMLS that the reduction in contributions “was linked to the fact that General Accident was facing a possible claim in respect of the overpayments to pensioners” (paragraph 1.6, Part B of the response of 27 August 1998 and paragraph 11 of the Opinion).   In view of Miss Rich’s observations in paragraph 12 of the Opinion, my staff asked for further information as to the timing of the contribution reduction and agreement to it.  It is evident from Rowe & Maw’s submissions that the contribution reduction was at PMLS’s instigation and that it was given retrospective effect.

 AUTONUM 
The attempt to describe continuing pension payments and the contribution reduction as unconnected (letter from General Accident to Mr Cunningham, 25 July 1997) was at the least disingenuous.  There seems little doubt that the contribution reduction was intimately associated with the overpayments problem - whether with the fact that General Accident was liable to the Fund for the overpayments that should have reverted to it, or the decision made by General Accident to make continuing payments to the members concerned, makes little difference.  It may be that, had there been no overpayments or had PMLS not decided to take on the continuing payments, they might, for other reasons, have taken a contribution holiday.  In present circumstances what matters is whether, to the extent that there was any impropriety in the decision to take the contribution holiday (leaving to one side the issue of its backdating), Mr Cunningham or other members of the Fund suffered an injustice in consequence of it.

 AUTONUM 
Having taken into account the submissions received after the Opinion was given, I concur with Miss Rich’s provisionally expressed view that there was no injustice.  Miss Rich is of the view that “the Employer was bound to contribute at whatever level the Trustees stipulated” (paragraph 14 of the Opinion).  My own construction would give the Employer greater latitude, since Rule 3 appears to me to imply an objectively determinable contribution level, conceivably because the original method of funding was by purchase of pension at pre-ordained rates.  In practice and in the context of the basis of funding at the time in question (when no such objectively determinable level could be said to exist), I think that it was open to either the Employer or the Trustees to identify what was in their opinion “required to enable [the Trustees] to maintain the benefits under the Fund” with negotiation where disagreement arose.

 AUTONUM 
Next, I agree with the Opinion for the reasons given that a reduction of contributions by General Accident, even if with the explicit purpose of compensating for the costs arising from the pension overpayments, would not of itself have been improper (paragraph 16 of the Opinion). 

 AUTONUM 
The next questions to be answered are (a) whether it was proper for General Accident to be forgiven contributions that had become due (if they were), and (b) if so, whether it was still proper if they were not only due but also paid (if they were).

 AUTONUM 
Miss Rich did not “think that it can categorically be said that in [the] circumstances any retrospective agreement amounted to such a release”.  (She was referring to a release of liability already due as found to be unlawful in British Coal Corporation v British Coal Staff Superannuation Scheme Trustees [1995] 1 All ER 912.)  My decision is that, in view of the particular wording of Rule 3 of the Fund, the agreement could not be said to be a release.  General Accident was only liable to pay the contributions objectively required to maintain the benefits.  No contributions were required to maintain the benefits.  This was known (though in connection with other matters) before January 1996, but even if it had not been known it would not have altered the fact that contributions were not required and so there was no strict liability.

 AUTONUM 
Mr Cunningham has said that in December 1995 the Trustees did not consider the contribution position.  They had no need to, as they assumed that the Employer would pay (and indeed was paying) at the agreed rate of 14.8%.  The Scheme actuary similarly assumed this as an actuarial certificate showed it to be the current rate.  Only after the change of ownership and the matter of the overpayments of pension had come to light was there any indication that contributions would not be paid at this level.

 AUTONUM 
This may well be so but, even if the Employer had intended prior to the change of ownership to contribute at 14.8%, it would have been open to it to change its mind following the change, except to the extent that contributions had been paid into the Scheme and could not be refunded. That is to say, if the contributions were paid, in which case they would have been contributions in excess of strict liability, I would need to consider whether they were paid in error or provisionally. If they were paid intentionally as excess contributions then they would in all probability not be refundable.

 AUTONUM 
Miss Rich’s opinion is that, if Mr Cunningham is right in everything that he says about the way that contributions were credited to the Trustees’ account in the books, though not physically paid to them, and thus subject to the trusts of the Fund, then the Courts would not order that they be paid, and so I could not.

 AUTONUM 
My reasoning, though not the outcome, differs slightly in that I do not think that my directions in cases such as this are limited to those that the Courts would make, but to those that they could make.  I do not think that Miss Rich intended to imply that I should second guess the probable direction of a Court if the case were to reach it.  Instead I must make the direction myself, which could only be overturned by a Court if wrong in law, even if it were not a direction that they would have made.  Miss Rich may well have had in mind that I could not make a direction which no properly directed Court conceivably would make (and, by extension, Ombudsman) - in which case any difference between her view and mine is essentially semantic.

 AUTONUM 
That said, I concur with Miss Rich’s view that that there were no monies subject to the trusts of the Fund to be returned to General Accident in the particular circumstances. If A is liable to B for a sum of money, and B simultaneously owes A a sum at least equal, then each may conveniently regard A’s liability as satisfied.  If a dispute arises, the matching liabilities or debts are still present (with estoppel perhaps available as a defence to either party).  When, as in this case, A (the Employer) has in effect denied that there is any liability to B (the Trustees), the denial does not amount to a repayment of money and neither does the fact that money is now due from B to A.  The fact that book transactions indicated transfers of contributions and compensating pension payments may be of relevance to any defence in estoppel, but it does not reflect the position in law as to the whereabouts of monies or whether a liability indeed exists.

 AUTONUM 
Mr Cunningham has pointed out that accounts produced were on the basis that contributions had been paid, rather than that they were due but not yet paid, and he also says that the Scheme actuary would have been required to complete a Form OP21 to be submitted to the Occupational Pensions Board certifying that contributions were up to date.  It seems to me that, whatever the parties examining the accounts thought, prepared on the basis described by Mr Cunningham they did not represent the true position until money was actually transferred to the Scheme’s account.  At that point the two debts would have been settled.  The Scheme actuary’s certificate was to be completed after the end of the Scheme year and then would presumably have been accurate.  Even if it was not accurate, though, the actual position of the monies remains unaffected.

 AUTONUM 
Mr Cunningham also says that when annuities were purchased from the Employer it would have taken credit for the premiums immediately, which it could not do if the monies were not in the Scheme at the time.  However, it seems to me that the Employer could, without any difficulty, have shown the premiums as paid in its books, in which case the Trustees would have been its creditors in this regard.

 AUTONUM 
Even if I were wrong in my analysis and the book transactions did indeed constitute a payment of contributions to the Scheme then, in view of the acknowledgement by Trustees and Employer alike that no contributions were required, the Employer would have strong grounds for recovery of the contributions as paid in error.  

 AUTONUM 
The final obstacle to Mr Cunningham succeeding with this aspect of his complaint is that, as a Trustee, he agreed to the proposal that contributions should be reduced and reduced retrospectively.  On his account, which I have no reason to doubt, he did so reluctantly and under a misapprehension as to the extent of General Accident’s power to determine the contribution level; but nevertheless he agreed.  He says in fact that he gave serious thought to resigning, but did not do so.  It would have been very difficult for me to find that he had personally suffered an injustice, or that it was appropriate for me to make directions on finding a dispute in his favour, where he was compliant with a breach, however reluctant or ill-informed he was at the time.

 AUTONUM 
A particular concern of Mr Cunningham is that the Trustees were advised that the Employer had unilateral power to reduce contributions and it was under this misapprehension that they agreed to the reduction.  My judgment is that they did not have unilateral power, as explained above.  However, I do not think that the Trustees would have been able to resist the reduction even if they had understood the true position; it being indisputable that no contributions were required.  In any event it was for the Trustees to obtain additional advice if they felt it necessary.

 AUTONUM 
Throughout the dealings in relation to continuation of pension “overpayments”, Mr Cunningham describes the Trustees’ position as being concerned that there should be no reduction of pension payments.  The Trustees’ concern and sympathy for the pensioners was commendable but strictly the matter was not within their interests as trustees.  The pensioners were receiving payments by that time recognised as being from the Employer.  The excess payments could not be and should never have been paid from the Scheme.  The Employer could, dishonourably perhaps, and subject to any defences available to the individuals who were receiving excessive pensions, have unilaterally discontinued the excess payments and simultaneously agreed a reduction in contributions to the Scheme.

 AUTONUM 
In his response to the Opinion, Mr Cunningham has put up an argument that, through dealing in bad faith with the Trustees and by dint of an estoppel, the Employer was obliged to continue the excess payments.  I do not think that bad faith alone could have created such an obligation.  As to estoppel, it may well be the case that the individuals concerned have such a defence available to them but that does not create any new obligation to make contributions to the Scheme which were otherwise not required - and no estoppel arises as between the Trustees and the Employer.

 AUTONUM 
Although I do not uphold any part of the complaint concerning the pension overpayments and the reduction in contributions, I cannot avoid noting that here, as in other matters about which Mr Cunningham has complained, the Employer and the Trustees seem to have decided what to do without considering the mechanism.  As Mr Cunningham has pointed out, the explanation of how things were done has changed.  At first there was no connection between the overpayments and the reduction.  Ultimately it was acknowledged that there was.  The Employer asked to be forgiven contributions.  Later it was said that they had never been paid, making forgiving them presumably unnecessary.  The parties were driving, at speed, with their eyes closed.  As it turned out, and fortunately for all concerned, they missed all the obstacles and no damage was caused.  

Paragraph 4 of the complaint

 AUTONUM 
In relation to the early retirement augmentations, I essentially adopt the reasoning of the Opinion.  Mr Cunningham has raised some objections to the conclusions and in particular the statement that “the Trustees knew of the Employer’s proposals and had received actuarial advice on them”.  I think that he has understood this as saying that individual advice was taken on each augmentation, whereas it actually reflects the accepted position that the Trustees had received general advice some time in advance of the augmentations taking place, and that they knew of the augmentations not least from the October 1995 staff notice.

 AUTONUM 
It is my view that, under the terms of Rule 7(2), the arrangement for augmentation and the assessment of any additional contributions could properly have been dealt with in principle and in advance.  It would not have been automatically improper for the Employer to have decided what it intended, without individual members or numbers being identified, or for the Trustees on actuarial advice to have said that no additional contributions would be required.

Paragraph 5 of the complaint

 AUTONUM 
Mr Cunningham’s complaint concerning his Trusteeship is not upheld, essentially for the reasons set out in the Opinion.  To these I would add the difficulty faced by Mr Cunningham that, as a Trustee, he ought to have been or could have made himself aware of the steps to be taken for his resignation to be effected.  In the event that it were possible to establish clear injustice suffered by him as a member, it would therefore in part have been his fault as a Trustee. 

Paragraphs 6 and 7 of the complaint

 AUTONUM 
In the light of Court judgments since the Opinion was prepared (most recently that of Marsh & McLennan Companies UK Ltd and others v the Pensions Ombudsman and another, unreported) it would seem that I should not determine either matter, due to the potential detrimental consequences on the rights or interests of members and ex-members who are not parties to the complaint.  However, in any event, it is unlikely that I would have differed from the conclusions reached in the Opinion.

CONCLUSION

 AUTONUM 
For the reasons set out above and in the Opinion, I am unable to uphold any aspects of the complaint.

DR JULIAN FARRAND

Pensions Ombudsman

20 March 2001
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