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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Milne

Scheme
:
James Hunt Dix Pension Fund

Respondents
:
Mr A Scattergood

Mr R Allardyce

Mr D James

Mr G Dix

Mr R Hunt

THE COMPLAINT (dated 19 May 2000)

1.
Mr Milne, who is a deferred member of the Scheme, complained that the Respondents, who were all trustees of the Scheme, depleted Scheme assets thereby causing him injustice.  The major claim relates to the consequences to the Scheme of the death of another member, Mrs Wendy Worsley, but Mr Milne also complained that

(a) Mr Scattergood and Mr Allardyce were admitted as Scheme members in breach of trust;

(b) Mr Allardyce, Mr Scattergood and Mr James improperly paid the professional fees of Bacon & Woodrow (B&W) out of Scheme assets;

(c) Mr Allardyce, Mr Scattergood and Mr James refused to hand over Scheme documents to Lawrence Graham Trust Corporation (the Independent Trustee), and

(d) Mr Allardyce, Mr Scattergood and Mr James spent unnecessary money on legal fees after the Independent Trustee was appointed.

 AUTONUM  
The Scheme rules referred to in this statement are attached as an appendix.

 AUTONUM  
My predecessor, had been investigating this matter and at one stage had issued preliminary conclusions but then decided that further consideration was needed.  I do not regard myself as in any way bound by those preliminary conclusions.

4.
This matter came to my predecessor as a complaint that injustice had been caused as a result of maladministration.  After reading my preliminary view that no injustice has been caused to Mr Milne and that the complaint therefore failed, his solicitors suggested that I should view the matter not as a complaint from Mr Milne but as a complaint from the Independent Trustee who, they say, has used Mr Milne as a ‘front’ to raise the complaint.  Since December 2000 my office has been able to accept for investigation complaints from Independent Trustees against former trustees; in making such a complaint an Independent Trustee need allege only that there has been maladministration and not that there has been any resulting in injustice.  Without prejudice to any view I may take upon any complaint bought to me by the Independent Trustee, I am not prepared, more than three years after receiving a complaint, to treat it as though it has been made by someone else and on a different basis.

5.
In the course of my investigation I have heard claims from counsel and solicitors representing Messrs Scattergood, Allardyce and James, and from the solicitors representing Mr Milne that much expense has been incurred as a result of the way that information has been requested and that such requests have been acted on.  Both sides suggest that the funds of the Scheme have been unnecessarily depleted as a result of the way the other side has dealt with the complaint.

6.
I observe that since taking up my appointment in September 2001 no other investigation that I have seen has generated so much paper.  I observe too that the sums at issue, while not insignificant, are by no means unusual by comparison with my other workload.

7.
Solicitors acting for Messrs Scattergood, Allardyce and James tell me that their clients have been faced with ‘ruinous expense’ in defending themselves against the allegations made against them.  I am not party to knowledge of the fees incurred but do make the point that, while I am happy to receive submissions from solicitors or counsel, I am equally happy to deal directly with the parties.  Without decrying the efforts of the Solicitors and of Counsel to look after the interests of their clients I am sure that the same result would have been achieved albeit at less cost, and possibly more quickly, without these efforts.

8.
Beyond those observations, I do not propose to deal in this determination with any allegations  that the way this complaint has been conducted or responded to, has itself led to depletion of the Trust Funds.

MATERIAL FACTS
9.
James Hunt Dix (Insurance) Limited, which was in business as insurance brokers at Lloyd’s, established the Scheme by interim trust deed with effect from 1 April 1989 and was its principal employer (the Employer).  The definitive trust deed and rules were executed on 20 July 1994.  Mr Hunt, Mr Dix and Mr James were directors of the Employer, its major shareholders and the original trustees of the Scheme.  The Scheme assets were invested in a Scottish Widows managed fund the terms of which were set out in a policy (the SW policy) with the commencement date of 9 October 1989.

10.
Clause 8.1 of the SW policy provided

“When a pension or cash sum becomes payable in terms of the rules of the Scheme, then … provided that the trustees give notice in respect of that pension or cash sum, a benefit corresponding to the pension or cash sum will become payable under this policy but only to the extent that the pension or cash sum is not to be provided from another source.  For this purpose notice means notice given in a form acceptable to the Assurance Company…”.

11.
Scheme rule 2.5 provided that, on the death in service of an active member, life insurance benefit (ie death benefit) of four times pensionable salary became payable.  In addition, under Scheme rule 1.12(a), there was entitlement to a refund of a member’s contributions plus interest at 3% a year compounded.  Active members also had a right to death benefit cover under their contracts of employment.

12.
Under Scheme rule 2.4 it was the Employer’s obligation to pay the trustees

“such amounts as may from time to time be required to enable the trustees to maintain the benefits of this part [death benefit].”

13.
The Employer paid the cost of insurance cover in accordance with rule 2.4, as the Scheme’s actuarial reports confirm.

14.
The Employer and the trustees agreed that the Employer would act as brokers to arrange the insurance cover.  Mr Hunt, acting on behalf of the Employer, arranged insurance with Lloyd’s through the Lloyd’s underwriting agents, Sackville Life (Sackvilles).  The Sackvilles cover, which was renewable annually, was taken out in the name of the trustees.  The names of the individual members covered by the insurance were attached as a schedule to the cover note, and at all relevant times it was a requirement of cover that each member covered was in good health at the time of renewal and that an actively at work warranty be given.  Mr Clarke says that the “actively at work” warranty had not originally formed part of the policy, but had been accepted by underwriters and Mr Hunt only comparatively recently before the events giving rise to the complaint.

15.
Mr Dix ceased to be a director in 1994 (following his retirement).  Mr Hunt left his employment in June 1995 and was removed as a director.  Both Mr Dix and Mr Hunt however retained their trusteeships.  Mr Dix sold his shareholding to Mr James and Mr Hunt on 25 January 1995.

16.
In the autumn of 1995, an active member, Mrs Worsley, fell seriously ill.

17.
By this time, Mr Hunt’s role as the director of the Employer responsible for arranging the insurance cover, had been taken over by Mr D Clarke.  The financial position of the Employer was perilous and Mr Clarke had been recruited as a director because he specialised in assisting “troubled” Lloyd’s brokers.  Mr Clarke did not at that stage acquaint himself with the specific terms of the Sackville’s cover.

18.
At the beginning of December 1995, Mr Scattergood and Mr Allardyce were appointed directors of the Employer and of the holding company, James Hunt Dix Holdings Limited.  Some time later Mr Allardyce and Mr Scattergood started to work for the Employer.  Mr Scattergood was also employed by the holding company.  At that stage neither had any involvement with the Scheme either as trustees or as members.

19.
As at the beginning of 1996, the shareholders of the holding company, which owned the Employer, were Mr James and Mr Hunt, who each held 350 shares, and Mr Allardyce, who held 140 shares.

20.
On 31 January 1996, the Scheme’s actuary, Mr Moring of B&W, sent Mr Clarke a draft actuarial report showing the financial position of the Scheme as at 1 April 1995, without allowing for the cost of providing equal benefits to men and women (ie equalization).  A decision had not yet been taken as to how equalization was to be effected and, accordingly, as the draft report showed, the costs of implementing equalization were speculative and the impact on funding could only be estimated.

21.
The draft report revealed, at section 3.1, that there was a past service surplus of £382,000 and that the past service funding level (of assets as a percentage of liabilities) was 115%.  Section 3.2, which dealt with future service, showed that Scottish Widows’ administration charges were met out of the Scheme’s fund and that 

“[T]he cost of fully reassuring the lump sum death in service benefits and the remaining expenses of administration would be met by the [Employer].”

Appendix A, which set out the valuation method used in the draft, showed 

“The past service surplus or deficit and the future service contribution rate are adjusted to take account of any changes that the [Employer] and the trustees agree should be made to the Fund’s provisions following the valuation date.  Any past service surplus or deficit that remains can then be applied to adjust the contribution rate actually payable by the [Employer] over the period following the valuation date, or, alternatively, carried forward.”

22.
In fact the Employer suspended its contributions shortly after April 1995.  

23.
Dealing with the overall position, the draft report said

(
“Our investigations show that the market value of the Fund’s assets … are about 105 percent of the amount required to cover the liabilities for accrued benefits and expenses as at the valuation date.  Although the liabilities are more than covered on this basis (ie the funding level is more than 100 per cent) there is only a small margin …” (section 5.3)

(
“It should be noted that the calculations described above do not represent the cost of purchasing immediate and deferred annuities from an insurance company in the event that the Fund had been wound up on the valuation date.” (section 5.4)

(This refers to members’ entitlement under Scheme rule 4.20 to have their benefits or deferred benefits secured by purchase of an annuity on winding-up.  Members with less than two years’ qualifying service were entitled only to a refund of premiums however, under Scheme rule 41.B.)
(
“We have investigated the position of the Fund as at 1 April 1995 on the method and assumptions prescribed under legislation for controlling pension Scheme surpluses.  Our calculations reveal that the Fund did not have an ‘excessive’ surplus as at 1 April 1995 …” (section 6.1) 

24.
The report also showed that, at the time, deferred members and pensioners exceeded active members in number.  At all times relevant to Mr Milne’s complaint, this was the case.

25.
The letter accompanying the report referred to the past service surplus but pointed out that the figure calculated did not take into account equalization costs.  The letter said further

“We have carried out some approximate calculations based on the draft material which indicate that the assets of the fund were likely to have exceeded the MFR [minimum funding rate] had it been in place at the date of the valuation, although the margin is unlikely to have been very large.”

26.
The Sackvilles cover was due to be renewed by Mr Clarke on behalf of the trustees as at 1 April 1996.  Some time in March 1996 he familiarized himself with details of cover.  As soon as he did so, he appreciated that there would be a problem upon renewal, given the state of Mrs Worsley’s health – her illness had in fact been diagnosed as terminal cancer on 29 January 1996.  Nevertheless Mr Clarke wrote to Mrs Worsley sending her the requisite forms which, however, she did not return.

27.
Mr Clarke did not tell any of his fellow directors that there might be a problem over cover, nor did he notify any of the trustees (two of whom, Mr Hunt and Mr Dix, were unaware that Mrs Worsley was ill).

28.
Mr James signed a proposal for renewed insurance on 2 April 1996.  Mr Scattergood, Mr Allardyce and Mr Clarke signed proposals between 2 April and 10 April 1996.  On 3 April 1996 Mr Clarke signed the actively at work warranty in relation to the people named as assured lives in the schedule attached to the cover note.  Mrs Worsley was not named in the schedule, although I note that Mr Allardyce and Mr Scattergood (neither of whom were Scheme members) were listed.

29.
Before they came on risk, Sackvilles confirmed to Mr Clarke’s secretary, Mrs James (then Miss Leeson), that Mrs Worsley would not be covered.

30.
Mrs Worsley died on 16 April 1996.  At the time of her death, the death benefit sum to which she, or more precisely her estate, became entitled under the Scheme rules, and under the terms of her contract of employment, was £102,000.

31.
On 18 April 1996, Mr Scattergood resigned as a director of the Employer at the request of Lloyd’s.  However he remained a director of the holding company and an employee of both companies.

32.
On 3 May 1996, Mr Clarke notified Scottish Widows of Mrs Worsley’s death and Mr Scattergood, at some stage during the months, notified Mr Dix.  Mr Dix’s immediate reaction was to say that, if Sackvilles would not pay up, then the Employer must do so because it had not informed the trustees, or at least all of the trustees, of Mrs Worsley’s state of health.  He said (in his letter of 8 April 1997 to Mr Scattergood referred to below)

“If the [Employer] has failed to make satisfactory insurance due [to] error or negligence then in my opinion the [Employer is] responsible to make payments to the estate”.

33.
The Employer for its part, realised that legal advice was necessary.  It was decided that Mr Scattergood would undertake negotiations with Sackvilles and obtain legal advice.  Mr Scattergood agreed and set up a separate file on the matter which he kept on his desk, apart from all the other papers relating to the Scheme.

34.
Mrs J Miller, of solicitors Cameron Markby, was instructed to advise.  On 23 May 1996 Mr Scattergood spoke to Mrs Miller on the telephone.  Her attendance note shows 

“… Briefly, his concern was the [Employer] needed to present a claim to its insurers, and he was concerned that they would probably decline it.//It may be that there is a solution to the problem.  However, if not, there is potentially a commercial problem, possibly an employment one, and possibly an E&O one”.

(The reference is to the Employer’s insurance policy, [the E & O policy], which, I am told, covered the Employer for the consequences of errors and omissions of its employees, but not for the consequences of errors and omissions of its directors.)
35.
On 28 May 1996, Mrs Miller held a meeting attended by Mr Scattergood and Mr Clarke.  They discussed the history of the actively at work warranty and Mrs Miller set out what she then saw as possible issues, namely: a claim from Mrs Worsley’s estate against the trustees/Employer; a fight between the trustees and the Employer; the fact that Sackvilles might refuse the claim; the possibility of an E&O claim if the claim by the estate succeeded.

36.
Mrs Miller prepared a Narrative Bill which stated that the purpose of the meeting mentioned in the previous paragraph was “to discuss issues arising from the death of your employee …”.

37.
Mrs Miller held a further telephone conversation with Mr Scattergood on 10 June 1996.  That call was primarily about how Mr Scattergood or Mr Clarke should respond to a question from the solicitor acting for Mrs Worsley’s estate as to whether payments should be made direct to the beneficiaries or trustees.  Her note shows that Mr Scattergood

“suggested [in relation putting in a claim to Sackvilles] that the strongest argument in our favour was that the schedule deleting the deceased from the list of insured was not returned until after her death.  Therefore, they would not have been able to make alternative arrangements, which they would have done had they been aware that she had been deleted from cover.

He had also checked that the warranty had only been added in the first instance in respect of free cover.  He explained that this is the limit up to which cover may be provided to a new employee who enters the Scheme without undergoing a medical ….”

38.
As predicted, Sackvilles refused to pay up under the policy in respect of Mrs Worsley’s death.

39.
Mr Scattergood and Mrs Miller spoke again on 13 June 1996.  Among other things, Mrs Miller advised that if (as Mr Scattergood by then had been informed by Sackvilles) Mrs James had been told by Sackvilles that Mrs Worsley was not covered, the Employer was

“clearly on notice that no cover was being provided at the time of Mrs Worsley’s death.  Therefore, the argument [Mr Scattergood] had hoped to rely upon, namely, that they had been unaware that cover was suspended … would not now be made ….

One advantage, however, is that since [Mrs James] is an employee rather than a director it may be that insurance cover will be made available to [the Employer] for her acts or omissions.”

Mrs Miller also noted that, in her experience, she had never come across the annual imposition of an actively at work warranty on death in service cover provided in conjunction with a pension Scheme.

40.
On 17 June 1996, Mrs Miller and Mr Scattergood spoke again.  Mrs Miller advised that, in her view, Mrs Worsley’s estate had a very strong claim.  Mrs Miller has noted that she advised that

“the letters written by David Clarke when Mrs Worsley was ill and he was requesting that she complete the proposal form did not in fact suggest that she would not be covered until the form had been returned and accepted by the underwriters, It would therefore be difficult to suggest that she had been on notice that she was no longer covered for this benefit.

“[Mrs James] had confirmed that the conversation referred to in Sackville’s letter did take place and [the Employer ] was therefore on notice that Mrs Worsley was not covered pending return of her proposal form.

As the failure to pass on this information was a failure of an employee rather than a director of the company a claim could be brought under the E&O policy.”

Mrs Miller noted that Mr Scattergood was confident that, “had they known that Mrs Worsley was no longer covered, they would have made alternative arrangements.”

41.
Mrs Miller said that she

“had considered a possible claim for breach of trust in respect of cover of such limited application.  However, there would be little benefit in doing so as the indemnity provisions under the definitive deed required the employer to meet the costs of any claim made against the trustee .”

42.
On 21 June 1996 (by which time the Employer had received two letters and some telephone calls from solicitors acting on behalf of the estate) Mrs Miller advised Mr Scattergood that she thought the Employer would be unable to rely on its E&O cover.  Mr Scattergood agreed (on 1 July 1996) with her view and did not think it was worth pursuing E&O insurers.

43.
On 8 July 1996, Mr James wrote to Mr Hunt and Mr Dix, with an agenda for a trustees’ meeting to be held on 16 July 1996.  No mention of Mrs Worsley was made on the agenda.  When he received this letter, on 9 July 1996, Mr Dix telephoned Mr Clarke to express his surprise at the short notice particularly as it had been known that he would be away on holiday from 16 July, and that he had 

“been trying to get a meeting for over 15 months and [had] made a number of requests in writing and verbally.”

44.
Mr Clarke explained that the meeting was called on such short notice because it was necessary for the Scheme to comply with the requirements of the Occupational Pensions Board before 31 July.  Mr Dix commented that he would have expected to have been consulted about any such requirement.  He agreed to the items on the agenda on the understanding, among other things, that there would be a further meeting in late August to discuss other important outstanding matters.

45.
Mr Hunt too was unable to attend but agreed the agenda.

46.
By a deed dated 16 July 1996, Mr Scattergood and Mr Allardyce were appointed as trustees and on the same day the trustees’ meeting was held.  The minute of the meeting does not record any discussion about Mrs Worsley or the events flowing from her death.

47.
Mr Clarke sent Scottish Widows a formal notification of Mrs Worsley’s death dated 17 July 1996 and enclosed a death certificate.  Scottish Widows required a death certificate to be proffered either when death benefit was being claimed or when there was a spouse’s or child’s pension payable.  Mrs Worsley was married but estranged from her husband and the trustees at that stage were uncertain whether they were bound to pay her estranged husband a pension.  Mr Clarke left section D of the form of notification blank.  This was the section that fell to be completed where a 

“member died in service before normal retiring date and an insured benefit [was] payable by Scottish Widows.” 

48.
On 11 September 1996 Mr Dix wrote to Mr Clarke saying that he was hoping to hear that a trustees’ meeting had been arranged as he felt a meeting was necessary in the “not too distant future”.

49.
On 16 October 1996, Mrs Miller and Mr Scattergood had a telephone conference.  By this time Mr Scattergood had arranged new death benefit cover without the actively at work warranty, at no additional cost.  Mr Scattergood reported to Mrs Miller that he had had numerous telephone conversations with Mrs Worsley’s daughter and the estate’s solicitors over the last few weeks, and that the solicitors had written to advise the Employer

“to place their indemnity insurers on notice of a potential claim.  [Mr Scattergood had] warned the underwriters of the possibility.”

50.
Mr Scattergood told Mrs Miller he did not require her to do anything further for the time being.  Her firm then presented its bill to the Employer and carried out no further work for it.

51.
The next trustees’ meeting was held on 15 November 1996, attended by Mr James, Mr Allardyce and Mr Dix, together with Mr Clarke.  Mr Scattergood and Mr Hunt were not present.

52.
The minutes record 

“David James reported that negotiations were still ongoing with [Sackvilles] with a view of obtaining settlement.  A letter has been received from the Estate solicitors requesting payment.” 

53.
After the meeting, various correspondence passed between the trustees, and both Mr Hunt and Mr Dix commented on requests made by Mr Clarke.  On 25 November 1996, Mr Dix asked “to be advised of the outcome of the Wendy Worsley negotiations”.

54.
Mr Clarke left the Employer in December 1996 but continued to act as Scheme administrator.

55.
As at end December 1996 and thereafter, according to Mr G Boardman, a partner in the Employer’s accountants (McNair Mason), the Employer

“was almost certainly in breach of Lloyd’s Solvency Requirements if the amounts due from its holding company … were either not able to be recognised as a current asset, or irrecoverable.… A breach of the Solvency Requirements would have caused Lloyd’s to close down the company, unless the breach were remedied almost immediately and it was possible to show that the company would be able to remain within the Solvency Requirements for the foreseeable future.”

56.
By this time Lloyd’s was requiring the Employer to give monthly solvency reports.

57.
On 30 January 1997, Mr James, Mr Allardyce and Mr Scattergood held a meeting, with Mr Moring of B&W.  It may be that Mrs James also attended.  Mr Hunt and Mr Dix were not notified of the meeting or invited to attend.  At the meeting the possibility of winding up the Scheme was discussed.  If the Scheme was in surplus on winding-up, the Employer proposed to use the surplus to augment active members’ benefits (under Scheme rule 40.20).  However, Mr Moring explained that if the Scheme was wound up “it was quite likely that there would not be sufficient assets to buy insurance policies for all members.” Mr Allardyce and Mr Scattergood deny that any decision was taken to use a surplus for the purpose of augmenting pensions.  Mr Scattergood and Mr James suggest that the meeting was not of the trustees but was a meeting of the management committee of the Employer.

58.
The day after that meeting (at which B&W says there was some discussion about augmenting transfer benefits), ie 31 January 1997, Mr Allardyce and Mr Scattergood became Scheme members.  Their membership was not backdated.  Solicitors for the complainant have suggested that his concern is not so much that Mr Allardyce and Mr Scattergood became Scheme members but that the two Respondents elected to join at the particular time.  Mr Allardyce’s letter of appointment with the Company (dated 25 January 1996) had referred to a company pension scheme being applicable to his employment.

· Mr Allardyce says that the decision that he should join the Scheme at this time was not an act of volition on his part but was because Mr Clarke had realised that there had been an omission to bring him into the Scheme when first employed.  Mr Allardyce says that he lost out as a result of that omission as he did not build up the same level of contributions as would have applied if he had been included from the start of his employment with the company.  Membership of the Scheme was open as of right to full-time employees or Directors of the Employer

· Mr Scattergood claims to have received a similar letter but has not been able to produce a copy.  He claims in a statement dated 29 January 2002 also to have been a director and full time employee of the Employer as well as of the holding company.  However, later in that same statement he says he was not a director of the Employer.  If Mr Scattergood had not been employee or director of the Employer he would not have had an automatic entitlement to membership of the Scheme but could have been admitted at the Employer’s discretion.  Mr Scattergood gives the same explanation as Mr Allardyce as to the reason and effect of his late entry into the Scheme.

59.
On 13 February 1997, the Employer gave the trustees formal notice that it was terminating its liability to pay contributions to the Scheme after 31 March 1997.  Mr Clarke sent a copy of the notice to Mr Dix together with a copy report from B&W which set out the trustees’ options in the circumstances.  B&W recommended that the Scheme be wound up and Mr Clarke enclosed a form of resolution for Mr Dix to sign, pointing out that under Scheme rule 4.1 trustee decisions could be made in writing, if signed by a majority of the trustees.  In the event, Mr Allardyce, Mr Hunt, Mr Scattergood and Mr James, signed the resolution to wind up.

60.
Mr Dix, however, replied on 16 February 1997, to say that before signing he wanted to receive confirmation that, among other things, the assets of the fund were sufficient to buy annuities or deferred annuities.  He wanted confirmation that, if the assets were not sufficient, the Employer would agree to pay the balance.  He also wanted confirmation that the Employer agreed to use the surplus to augment pensions.  In addition he pointed out that he had not received the 1995 triennial report and he asked to be sent a copy of B&W’s views on the adequacy of fund assets to purchase annuities.

61.
Mr Clarke sent Mr Dix’s letter to Mr Moring.  On 20 February 1997 Mr Moring replied to Mr Clarke, explaining that it was not possible at that stage to say whether there were sufficient assets to buy out benefits but that, if there was a shortfall, the Employer would not be required to make good the full amount.  Mr Moring indicated that it would be possible for B&W to undertake some appropriate calculations in advance of complete data being provided to them but said that B&W had not yet done so in order to keep costs down.  He continued

“Finally, I would mention that I had not yet confirmed the above in writing as this was part of the advice which it was agreed that I would provide once Gilbert Dix and Bob Hunt had been removed as trustees.”

62.
On 18 February 1997, Mr Allardyce, Mr Scattergood and Mr James, as trustees, wrote to Scottish Widows authorising it to sell £2,550 worth of units from the fund in respect of a refund of Mrs Worsley’s pension contributions.  On the same day, Mr Clarke sent the estate’s solicitors a cheque for that amount.  Units to the value of £2,550 were surrendered from the SW policy on 24 February 1997.

63.
On 11 March 1997, Mr Dix wrote to Mr Scattergood to say, among other things

“I … asked in my letter whether [B&W] had been consulted on the adequacy of the assets of the fund to purchase the necessary annuities etc.  I have not received any response to this.  I have not to date even received a copy of the 1995 Triennial Revaluation which was to be sent to me following the November 1996 meeting.  …

In my letter of 25th November, 1996 I asked to be advised of the outcome of the Wendy Worsley negotiations but no further advice has been received by me.  What is the outcome?”

64.
On 18 March 1997, Mr Dix wrote to Mr Scattergood to say

“… I do not feel there is any point in my continuing as a trustee.  During the past two years I have not been fully informed of what has been happening as regards the Pension Fund and meetings.

I hereby tender my resignation as a trustee ... effective from today 18 March 1997.

Notwithstanding my resignation I am of the opinion that I am entitled to the information requested in my letter dated 11th March 1997 as these refer to events and matters which have arisen before my resignation …”

65.
The Employer did not execute a deed to remove Mr Dix as a trustee and there is no evidence that it passed a resolution to remove him.  Mr Clarke says that, certainly until the time when he left (at the end of December 1996), he ensured that Messrs Hunt and Dix received notice of the trustees’ meetings, agendas and minutes.

66.
On 18 March 1997, Mrs Miller telephoned Mr Scattergood as the October 1996 bill had not been paid.  They discussed the “surprising” fact that nothing more had been heard from the estate’s solicitor.  Mr Scattergood told Mrs Miller of the decision to wind up the Scheme and said he did not require any further assistance from her.

67.
0n 25 March 1997, the estate’s solicitors wrote to Mr Clarke as Scheme administrator enclosing a copy of their counsel’s opinion.  Counsel had advised the estate (without having seen the Scheme rules) that in his opinion the trustees were required to pay the death benefit.  He said

“It appears that the [Employer is] taking the view that, if the insurers do not pay, the trustees need not pay.  Unless there are very unusual provisions in the Trust Deed, in my view this approach is wholly misconceived.”

There were no such unusual provision in the trust deed.

68.
Mr Scattergood sent a copy of the solicitors’ letter and the enclosure to Mr Allardyce and to Mr Dix, on 1 April 1997.  Mr Allardyce responded on 2 April 1997 to point out that he had not been a trustee when Mrs Worsley died.  But he asked to be kept informed of responses from Mr James, Mr Hunt and Mr Dix.

69.
On 4 April 1997, Mr Scattergood replied to Mr Dix’s letters of 11 and 18 March 1997, purporting to accept Mr Dix’s resignation on behalf of the trustees.  Mr Scattergood did not reply to the question about Mrs Worsley or to another question Mr Dix had raised but, in reply to the question about funding, he said

“[B&W] could not start their actuarial exercise until the decision to wind up the Scheme had been taken, only after this, will we know the adequacy of assets of the fund.  It would therefore be impossible for you, (or any other trustee) to have this information.”

70.
Mr Dix replied on 8 April 1997 to say he was writing in his capacity as a trustee at the time of Mrs Worsley’s death.  He said

“It has never been suggested by me that [the] estate should not be paid the Death in Service benefit to which she was entitled at the time of her death.  …

It is however my personal opinion that [the Employer is] responsible to make the payment and not the Pension Fund for the following reasons……

The Employer … undertook to arrange Insurance for the Death-in-Service benefits.

Since the inception of the James Hunt Dix Pension Fund the Company have undertaken to arrange insurance for the Death in Benefit service and to pay the cost thereof and I as a trustee have never been advised of any change in this arrangement.  If the Company has failed to make satisfactory Insurance due (sic) error or negligence then in my opinion the company are responsible to make the payment to the estate…”

Mr Dix went on to point out that he had repeatedly asked, both orally and in writing, to be advised of the up to date situation with regard to Wendy Worsley since the meeting in November 1996 but that the only communication he had received was Mr Scattergood’s letter of 1 April, 1997.Mr Dix wrote that he 

“would like to have the views of my co-trustees (David James and Bob Hunt) at the time of Wendy Worsley’s death.”

71.
Mr Dix’s letter did not receive a reply.

72.
On 2 May 1997 Mr Moring completed the actuarial report showing the position of the Scheme as at 1 April 1995.  The report, which was addressed to the Employer and to the trustees, showed that the past service surplus had reduced to £325,000, or 115% of liabilities, allowance having been given for estimated equalization costs.  The report was roughly similar to the draft report of 31 January 1996, but the wording of section 5.4 had been changed so it read 

“It should be noted that the calculations described above do not represent the cost of purchasing immediate and deferred annuities from an insurance company in the event that the Fund had been wound up on the valuation date – this cost is likely to be larger.”

73.
In addition the report said 

“As set in Section 5, as at the valuation date the market value of the assets of the Fund was slightly greater than the liabilities calculated on the basis of the cash equivalent transfer values which would be payable.  This does not, however, represent the cost of buying immediate and deferred annuities equal to the benefits … with an insurance company which is likely to be greater than the cash equivalent transfer values.” (section 7.2)

(On winding up deferred members were entitled to request that a cash equivalent transfer value be paid instead of having their benefits secured by the purchase of an annuity.  See Scheme rules 4.20 and 4.23.)
(
“Two years have passed since the valuation date and there will have been a variety of experience items affecting the financial position of the Fund … If members’ benefits are to be bought out with an insurance company and it turns out that the assets are not sufficient to secure the benefits …, the benefits will be scaled down in accordance with the Trust Deed and rules.  However, if it turns out that the assets are not sufficient to pay cash equivalent transfer values … the [Employer] will be required to make good this part of the shortfall.” (section 7.3)

74.
On 21 May 1997, the executors of Mrs Worsley’s estate served a writ on Mr Dix, Mr Hunt and Mr James, and on the Employer.

75.
On 28 May 1997, Mr James and Mr Scattergood, as trustees, wrote to Scottish Widows asking for units to the value of £102,000 to be sold “in respect of the Death in Service benefit for the late Mrs Worsley.” Their instruction was carried out on 30 May 1997 and a cheque was sent to Mr Scattergood on 2 June 1997.

76.
On 3 June 1997, Mr James, Mr Hunt and Mr Dix, the three trustees named in the writ issued by the estate, met.  Mr Hunt and Mr Dix brought with them a letter to Mr Scattergood, stating

“We, the undersigned [Mr Dix, Mr Hunt and Mr James] have this day had a meeting as trustees Defendants of the Writ.

In our opinion the claim should be paid by the [Employer] immediately without any financial contribution from the trustees.

We do not consider that in our duties as trustees we have taken any action which would nullify the Indemnity to trustees as provided in the Trust Deed ….

It is hereby agreed that any amount recovered from the Death-in-Service Insurers and any Legal contribution from the Pension Fund shall be used by [the Employer] as a contribution towards the settlement.

We would appreciate your confirmation by return that the [Employer’s] legal advisors will deal with this writ immediately and settle the claim on behalf of all defendants….”.

77.
Mr Dix and Mr Hunt signed the letter.  Mr James did not because, he tells me, “the matter was still under discussion by the board”.  

78.
Mr James, as managing director of the Employer, wrote to the estate’s solicitors on 4 June 1997, enclosing a cheque for £102,000 and saying that the Employer did not propose to contest the writ “after all”.

79.
On the same day, ie 4 June 1997, the estate’s solicitors served a statement of claim on Mr Dix, Mr Hunt, Mr James and the Employer.  The claim against the Employer was that, in breach of the contract of employment with Mrs Worsley, the Employer failed a) to insure her life “or to procure such insurance b) to procure payments by the underwriter (if any) … c) as self-insurer to make the said payments to [the trustee defendants].”

80.
The claim against Mr Dix, Mr Hunt and Mr James was that (among other things) they had

“failed to procure the payment from [the Employer] or other insurer (if any) of the … sum of £102,000”.

81.
Also on 4 June 1997, there was a meeting of the Employer’s management committee, attended by Mr James, Mr Allardyce and a Mr M A Sonn who was an independent accountant contracted to provide accountancy services to the company.  Mr Scattergood and another director did not attend.  The meeting discussed B&W’s costs of winding up the Scheme.  The minutes of the meeting show that the costs of the winding-up “need to be justified.” Mr Sonn was left to take action on this.  Payment of death in service benefit to Mrs Worsley’s estate was recorded, as was the fact that Sackvilles had agreed to make a 50% contribution.  However, claims for interest on the death benefit and on the refund of pension contributions remained outstanding and there was a claim for costs.

· Mr Allardyce, in a statement made on 31 January 2002 says that he recalls that the management meeting on 4 June 1997 agreed to the pension fund paying B&W’s Bill.  Mr Scattergood in a statement dated 29 January 2002 says that although not present at the meeting of the management committee he recalls being told that it had been decided there that the pension fund should pay B&W’s costs.

· Mr Sonn in his statement says he was given the job of checking that B&Ws charges were reasonable and justified.  He says he recalls the meeting considering whether the Company or the pension fund should pay the bill of £12,983.75.  I note that B&W’s Bill for that amount was not rendered until 28 August 1997 and was expressed to be for work until the date of the bill.  I cannot see therefore how the meeting in June 1997 could have been discussing that exact figure as stated by Mr Sonn.  I also note that the bill from B&W was submitted to the company and not to the trustees.  Mr Sonn says the company would have had difficulty in paying it.  His recollection is that the company did consent such payment coming from the pension fund.  There is no formal record of this consent.

82.
The management committee’s meeting took place at about noon and at 4 pm Mr Dix, who had made three previous attempts to speak to Mr James and had sent him an urgent fax, had a telephone conversation with Mr James.  Mr Dix understood Mr James to be telling him that the Employer “had agreed to settle the claim and would deal with the writ immediately.” Mr James denies he said this.  Mr Dix points out that Mr James did not refute this statement when it was set out in letters to Mr Scattergood in June, July and September 1997.

83.
Mr Dix wrote to Mr Scattergood on 19 June 1997, setting out his understanding of his conversation with Mr James on 4 June 1997.  He copied his letter to Mr Hunt and to Mr James.  Among other things, he wrote

“It is now over two weeks since [Mr James] advised me by telephone that settlement would be made but neither Bob Hunt nor I have received confirmation that the writ has been settled.  I would appreciate your confirmation that settlement has been agreed…”.

84.
Neither Mr Scattergood nor Mr James replied to this letter.

85.
Mr Dix and Mr Scattergood spoke on the telephone on 30 June 1997 (see Mr Dix’s letter of 28 July 1997 below).

86.
Mr Bryant, a solicitor acting for the first three Respondents, who has examined contemporary records, has noted records relating to a meeting of the Employer’s management committee held in July 1997.  He noted that the minutes, which I have not seen, show that Scottish Widows was to be asked to confirm details of Mrs Worsley’s pension contributions due to be refunded to the estate).  The meeting is also noted to have discussed the renewal of life cover.  Under the heading “Finance” the minutes are noted as recording 

“A discussion took place regarding an indemnity clause for the trustees of the pension fund if the directors have a duty to pursue the trustees.  [In manuscript] AHS [Mr Scattergood] to … action.”

…

“[Also in manuscript, Mr Scattergood] recommended that the directors consider taking advice regarding Mr Hunt’s position as he was the person who placed the cover on behalf of the trustees … [Mr Scattergood] pointed out that we may have a legal duty on behalf of the [Employer] to pursue an individual in these circumstances or at least take a clear decision.”

87.
Scottish Widows sent the Employer a final calculation of the refund due in respect of the refund of Mrs Worsley’s premiums and interest calculated to 16 April 1996.  The sum amounted to £3,939.38, of which £2,550 had already been paid, thus leaving a further £1,389.38 outstanding.

88.
On 4 July 1997, Mr Allardyce and Mr James, as trustees, wrote to Scottish Widows to say

“Please accept this letter as authority to sell units from the above fund to the value of £11,293.46 in respect of a refund of contributions/interest accrued for the late Mrs Worsley...”.

89.
Scottish Widows implemented the instructions on 7 July 1997.

90.
On 15 July 1997 two payments were made out of the trust bank account.  One payment was for £102,000, and the other for £11,293.46.

91.
On 28 July 1997, Mr Dix wrote to Mr Scattergood again, copying his letter to Mr James and to Mr Hunt.  He referred to his letter of 19 June 1997 and said

“You informed me during our telephone conversation [of 30 June 1997] that although you had forwarded a cheque for £102,000 to the Plaintiffs solicitor the cheque had not been cashed and the plaintiffs solicitor was claiming interest and costs etc.

“In consideration of the fact that David James had advised me on the 4th June that [the Employer] had agreed to settle the claim and would deal with the writ immediately, I consider I am entitled to be kept informed as to what is the present position.

“David James is a Managing Director of the Employer and he did state that you would confirm to both Bob Hunt and myself in writing that the writ would be settled.  I am becoming a little concerned that no such confirmation has been received from you some eight weeks after the verbal assurance was given.”

92.
No reply was received to this letter.

93.
Again as noted by Mr Bryant in his examination of the records, on 7 August 1997, there was a further meeting of the Employer’s management committee.  I understand that under the heading “Pension Scheme Winding Up”, the minutes said that Mr James 

“raised the issue arising from the Wendy Worsley affair of the necessity to take professional advice upon the position of the directors of the [Employer] who are also trustees.  The directors being responsible for placing the insurance and the trustees responsible for the same administration of the fund, there appears to be the potential for suing oneself.  [Mr Scattergood] agreed to discuss the implications with a lawyer and report back to the committee.”

94.
Solicitors acting for the Employer in relation to the writ (Roberts & Richards) wrote to Mr Scattergood on 12 August 1997, confirming that they had heard from the estate’s solicitors agreeing to a settlement on the terms set out in the letter from the estate’s solicitors dated 28 July 1997, which had been copied to Mr Scattergood.  

95.
B&W prepared a report for the trustees on the winding up of the Scheme, dated 12 August 1997.  Under section 3.2 “Basic principles for other [ie non-pensioner] members”, Mr Moring wrote 

“When we discussed this [ie purchasing annuities as opposed to offering a transfer value subject to member’s consent] I mentioned that it quite likely that there would not be sufficient assets to buy insurance policies for all members but that there would be sufficient assets to pay transfer values for all members.  Now that we have received provisional quotations from some insurance companies and have estimated the alternative transfer value this has, in fact, proved to be the case …, although the final position will depend on market movements to the date the benefits are actually bought out.”

96.
The report also explained the order of priorities on winding up and that, if there were insufficient assets, benefits for members (other than existing pensioners) would have to be scaled down.  Strategies for scaling down were discussed.  The report dealt with what would happen if there was a surplus.  The trustees were advised that they would not be able to augment any member’s benefits unless the Employer requested that the trustees should do so and that, if the Employer did not agree to any further augmentations, then surplus assets would be paid to the Employer less tax.  Before such payment could be made, the trustees were advised that two notices would have to be given to all Fund beneficiaries of the proposed payment to the Employer .  Draft announcements to members were attached.  The drafts, addressed to deferred and active members, made it clear that there might not be sufficient assets to purchase deferred annuities although there would be sufficient assets to pay transfer values.  Active members were told in addition that, if there were sufficient assets left over, the Employer might agree to enhance transfer values.

97.
B&W then sent a progress report to OPRA on 14 August 1997, and on 28 August 1997 rendered a bill to the Employer for its professional services for the period between 6 March and 22 August 1997.  The bill was for £12,983.75 including VAT.  

98.
On 3 September 1997, the management committee met again.  I understand that the minutes record, under the heading “Pension Scheme”, that the legal action against the Employer had been withdrawn following settlement and that Mr Scattergood was to seek a contribution from Sackvilles towards the costs.

99.
There was a trustees’ meeting on 11 September 1997, to discuss B&W’s report on winding up.  Mr James, Mr Allardyce, Mr Scattergood and Mr Hunt were present.  Mr Clarke apologised for his absence.  The B&W report and drafts were discussed in detail.  

100.
Mr Dix wrote to Mr Scattergood on 19 September 1997, copying his letter to Mr James and Mr Hunt.  Mr Dix started by chasing a reply to his letter of 28 July and then said

“Am I to assume that what David James told me on the 4th June 1997 ‘the claim would be settled by the [Employer] and you would confirm to both Bob Hunt and myself in writing that the writ would be settled’ was not correct in view of the fact that some three months after this statement no such written confirmation has been received.”

101.
Mr Scattergood replied to Mr Dix on 9 October 1997, saying

“I am now pleased to advise you that the writ has finally been settled following considerable time money and effort by the [Employer] and a number of people here.

You will appreciate that the [Employer] reserves its position regarding any action it may be obliged to consider in the future.”

102.
In early November 1997, Sackvilles paid £51,000 as a contribution toward the death benefit for Mrs Worsley.  The monies were paid into the trustees’ interest-bearing bank account on 18 November 1997 but not reinvested.  (See Scheme rule 4.2 for the trustees’ investment powers.) In the meantime, on 12 November 1997, there was a meeting of the Employer’s management committee.  I understand that the minutes show that Mr Scattergood had spoken to Sackvilles, which required further information before they would make a contribution towards costs.

103.
On 28 November 1997 B&W’s fees of £12,983.75, as set out in the invoice of 28 August 1997, were paid to B&W out of the trust bank account.  

104.
On 11 December 1997, it was revealed at a further management committee meeting that Mr Scattergood had still to approach Sackvilles in relation to fees and expenses incurred in relation to Mrs Worsley’s death.  I am told that the minutes state 

“Winding up of the Scheme remains the responsibility of the trustees.”

105.
On 31 March 1998 the Employer passed a resolution for its voluntary winding-up.  Mr S Wadsted and Mr A Houghton of Messrs Kidsons Impey were appointed liquidators for the purpose of the winding-up.

106.
The liquidators appointed the Independent Trustee with effect from 3 April 1998.  He immediately removed the Respondents as trustees.  The liquidators also required the directors and most of the employees to leave the office, taking only their personal papers with them.  The day after the liquidation, Mrs James, who had been kept on for a short time to assist the liquidators, took the liquidators through the contents of all the filing cabinets on the third floor where the accounts department was housed.  She gave them a list of files prepared by Mr Clarke before he left in December 1996 and confirmed that all the files relating to the accounts and the Scheme were in the cabinets.  However she told the liquidators that

“It was possible that the death-in-service benefit claims files related to Mrs Worsley might still be on [Mr] Scattergood’s desk [on the fifth floor].”

107.
The Independent Trustee wrote to the Respondents individually on 22 April 1998 and asked them for 

“details/copies of any of the following which you may have [of]:

1) Trustees’ bank account/s

2) Trustee minutes for the last two years

3) any communications sent to members to members by the trustees within the last 12 months.”

108.
Mr Dix replied by enclosing such documents as he had.  Mr Allardyce wrote, on 29 April 1998, to say

“I will gladly pass over copies of any documents in my possession requested, when I have received the advice requested.”

109.
Mr Scattergood spoke to the Independent Trustee on the telephone and wrote to say 

“Further comment is unnecessary, but as soon as the legal advice we requested is available I will respond further.”

110.
On 14 May 1998, the Independent Trustee wrote to Mr Bryant.  The Independent Trustee said 

“The failure of your clients to pass over all and any documents they are holding which should now be held by ourselves is interfering with our ability to exercise our duties as trustee, and we would be grateful to receive all such documents by return”.

111.
Mr Bryant replied on 19 May 1998 to say 

“If, as you appear confident it will do, counsel confirms that the change in the trustees has been done validly, then obviously our clients will have no reason not to pass all documentation to you as you have requested.  We would have thought that they are simply being properly cautious in reserving their position until such time as counsel’s opinion has been received.”

112.
Mr Andrew Hunter of counsel advised Mr Allardyce, Mr Scattergood and Mr James, in writing, on 21 May 1998, that the trustees had been validly removed and replaced by the Independent Trustee.  He also advised on the questions of whether

(a) the surplus (if there was one) could be brought into the liquidation, 

(b) the former trustees were under continuing obligations and should seek indemnities, and

(c) the Independent Trustee was bound by distribution policies initiated before its appointment.

Mr Bryant sent a copy of counsel’s advice to his clients and to Mr Hunt, saying 

“In view of the advice received, please ensure that all trust documentation and bank books are passed to [the Independent Trustee] as soon as possible.”

Mr Bryant tells me that the liquidators agreed to his instructing counsel.

113.
Mr Bryant also wrote to the Independent Trustee (on 22 May 1998) enclosing a copy of counsel’s opinion together with a copy of his letter to his clients.  He said 

“You will note that I have confirmed to them that they should release all trust documents and bank books to you.”

114.
The Independent Trustee sent a follow-up reminder about documents to Mr James, Mr Allardyce and Mr Scattergood on 15 June 1998.

115.
Mr James and Mr Scattergood never replied to the Independent Trustee.  Mr Allardyce telephoned to say he had no further details other than those the Independent Trustee already had, and that, as far as he could recall, all the “main files” had been left with the liquidators at the time of liquidation.  He said that all he had was a file copy.  Mr Allardyce believed that, following this conversation, the Independent Trustee understood the position and that no further action from him was required.

116.
On 30 June 1998, the Independent Trustee wrote once again to Mr Allardyce and to Mr Scattergood to say “It is now over a month since your solicitor confirmed that the trust documents should be passed to ourselves.  I would be grateful therefore if you would contact me by return to make arrangements for this.” Neither replied to this letter.  Mr Allardyce says this was because he understood (as stated in paragraph 110) that the Independent Trustee accepted that he had no documents in his possession.  Mr Allardyce insists that he took no documents with him at the time of the liquidation.  Mr Scattergood says that the only document relating to the pension fund which he found after the liquidation was the letter referred to in paragraph 89 above.  He did not pass this on to the Independent Trustee as it did not fall into any of the categories mentioned in the Independent Trustee’s letter.  A copy of the letter was later passed to the Independent Trustee by Mr Scattergood’s solicitor.  Mr James says he does not have and did not have any of the documents sought by the Independent Trustee.

117.
Solicitors instructed by the Independent Trustee, Taylor Joynson Garrett (TJG), wrote to Mr Allardyce on 7 September 1999.  TJG’s letter raised various matters of concern, including references to that Mr Allardyce and Mr Scattergood joining the Scheme on 31 January 1997 just before the Scheme went into wind-up and shortly after the (disputed) decision to use any surplus to augment members’ benefits.  The letter alleged that the trustees failed to maintain life cover in breach of trust and, as a result, the Scheme had lost the cost of the death benefit plus interest.  This result was said to be because the trustees were required to pay out the death benefit, whether or not the cover was in place.

118.
A similar letter was sent to Mr Dix on 21 September 1999 except that it did not deal with the fact that Mr Scattergood and Mr Allardyce had joined the Scheme.  I assume that TJG also wrote to Mr Hunt and Mr Scattergood and to Mr James.

119.
Correspondence then followed between the Independent Trustee and Mr Bryant, and the Independent Trustee and Mr Hunt and Mr Dix.  These letters dealt with the matters set out in the September 1999 letters, and the other matters which now form part of Mr Milne’s complaint.  In so far as is relevant, I will deal with the correspondence below.  Ultimately, the Independent Trustee decided to ask Mr Milne to submit a complaint to me, and he did so.

120.
The claims files which had been in Mr Scattergood’s possession have not been located, nor have the trust bank books.  Mr Scattergood accepts that he had Mrs Worsley’s claim file in his possession at some stage but says that he had not dealt with the file for some time prior to the liquidation as the claim had been settled the previous year.  He suggests the file would have been passed to the company’s Claims Manager for the agreed claim to be processed.

121.
At the time the complaint was submitted (and indeed until the summer of 2002) it was not known whether there would be a surplus, or a deficit at the end of the day.  It is now clear there will be a surplus.  Under Scheme rule 4.20 the surplus can be used to augment benefits.  The combined effect of Scheme rule 4.20 and section 76 of the Pensions Act 1995 is that before any surplus can be returned to the Company the liquidators must consider exercising their discretion as to whether or not to augment members' benefits and no surplus can be returned until the power has been exercised or a decision has been made not to exercise it.  Limited Price Indexation must be given on pensions in payment, and notice of the proposed return must be given to members so that they can make representations to the Occupational Pensions Regulatory Authority.  Any surplus returned to the Company will bear corporation tax at the rate of 35%.

SUBMISSIONS

122.
The parties were given an opportunity to appear before me on 11 February 2002 to make oral submissions on the matters identified in paragraph 1 of this report.  Mr Ross-Munro QC appeared on behalf of Messrs James, Allardyce and Scattergood.  Mr Dix appeared in person as did Mr Hunt.  Mr Milne did not appear.

123.
Mr Ross-Munro QC submitted that no injustice arose to Mr Milne as a result of the matters identified in the complaint.  Mr Ross-Munro recognised that, if accepted, this submission would leave me without jurisdiction.  His clients were however anxious that I should reach a view on the subsidiary allegations.

124.
Mr Ross-Munro submitted that in putting the complaint, Mr Milne had identified that the maladministration lay in the trustees’ failure to recover money from the company.  It is common ground that there was an obligation on the trustees to pay Mrs Worsley’s estate.  Death Benefit was covered by Scottish Widows so long as there was no other insurance covering it.  The trustees had gone further to provide additional insurance: see the reference to reassurance in the 1994 auditors report.  Rule 2.4 requires the Employer to pay the due amounts in order to enable the trustees to maintain the benefits on these parts.  The trustees’ only duty was to maintain the benefits so long as the company continued to make the payments.  If the company ceased to pay these amounts there was no duty on the trustees to sue the company or anything of that sort.

125.
Mr Ross-Munro said that when the trustees paid out the estate in the sum of £102 k (in 15 July 1997), everyone knew that the company was not in a position to pay that amount or even 50% of that amount.  All of the trustees were aware of this.  Mr Scattergood had advised that there was no question of the company having the means to pay the death benefit.  This was also the view of Mr Boardman and Mr Clarke.  This is supported by the view of Mr Sonn.

126.
As to an allegation that the trustees were under a duty to recover that money from the company, Mr Ross-Munro submitted that, from a point of view of practicality the company would have been shut down by Lloyds had such a payment been made.  He submitted that the company made a payment to the trustees this would have been set aside by the liquidators as a fraudulent payment.  The Independent Trustee has made no claim against the company to recover the money.  I put to Mr Ross-Munro, understanding that the Regulations by Lloyds required the Company to maintain a higher level of solvency than simply having assets in excess of liabilities and thus Lloyds may require a company to cease trading even though the company would not technically be insolvent within the meaning of the Insolvency Act.  Mr Ross-Munro responded that if the company were unable, under Lloyds rules to continue to trade, that would automatically put the company into an insolvency situation.  He submitted that if the company had made such a payment, foolishly or out of extreme charity then once the company went into liquidation the liquidators would have been under a duty to say that the payment was a fraudulent preference.

127.
I asked Mr Ross-Munro to supply me with authority for that proposition and for a further proposition that there would similarly be a fraudulent preference if the company were to agree to use a surplus in the pensions fund to augment pensions.  I received a submission from him dated 26 February 2002 stating that any surplus in the pension fund belonged to the company and for the company (acting through its liquidators) to augment the complainant’s pension would be to make a gift for no consideration which would be in breach of the liquidators' duty as set out in section 143(1) of the Insolvency Act 1968.  He also referred me to sections 212 and 423 of that Act.  That latter reference is to the power of a court to order restitution of a transaction for no consideration; such power can be exercised only if the court is satisfied that the transaction has been entered into for the purposes of putting assets beyond the reach of a person making a claim or otherwise prejudicing the interests of such a person.

128.
Mr Ross-Munro said that it was common ground that the trustees had to meet a claim of £102,000 to the estate of Mrs Worsley.  He argued that there is absolutely nothing in the proper construction of the rules that the trustees were under a duty to recover that money from the company and from the point of view of practicality the company could not afford it.

129.
Mr Ross-Munro suggested that Mr Dix was of the view that there may have been negligence by the company in not arranging proper life insurance cover.  Mr Ross-Munro suggested that this is a more attractive point than the one made by the complainant.

130.
There is no evidence that the trustees ever considered making a claim in negligence against the company for arranging life insurance cover which was dependent on a certificate of fitness being provided each year.  Mr Ross-Munro submitted that the trustees and company directors were wearing two hats and knew that if they obtain judgement against the company it would be worth nothing.  He suggested their obligation was to act reasonably to protect the trust fund but it was not part of their obligation to start litigation, with its attendant risks and possibly end up with a paper judgement against a company which is insolvent.

131.
As a result of negotiations by Mr Scattergood the trustees did receive an ex gratia payment under the Lloyds policy.  This was placed in an interest-bearing account as they were entitled and had power to do so.  There is a suggestion that this should have been reinvested with Scottish Widows.  At that time the winding up of the Scheme was almost completed.  The trustees were entitled to invest in an interest-bearing account.  The evidence that this was a proper decision of the trustees is given in the evidence of Mr James who refers to discussions with the trustees.  There was nothing wrong in the trustees investing in an interest-bearing account thinking that the winding up would finish fairly promptly.  Mr Ross-Munro submitted that no damage was caused to Mr Milne by any failure to abide by the need to have a written resolution : there is no evidence as to whether any other investment would have been more beneficial.  Mr Ross-Munro submitted that the Scheme rules did not require the trustees to act by way of a written resolution.  The trustees could act in accordance with rule 4.1.  (3) by an oral resolution.  A resolution in writing signed by the majority of the trustees was as effectual provided that a procedural requirement is met.

132.
Mr Ross Munro submitted that injustice to Mr Milne must be pecuniary loss or damage.  He said:

“It must be pecuniary or nothing.  Potential pecuniary loss would do.  It could be open to Mr Milne to show that he would receive less than the pension he would otherwise have got.  But the evidence is too amorphous to establish any injustice to Mr Milne.  Mr Milne in his most recent submission first deals with the possibility of the Scheme being in deficit.  The Respondents say this is dependent on two possibilities of which there is evidence of neither.  Secondly Mr Milne refers to losing out on a possible enhancement if there is a surplus.  There has been no decision to augment.”

Solicitors for Mr Milne have pointed out that the liquidators cannot take a decision whether or not to augment until the amount of the surplus has been ascertained, and that one of the factors the liquidators will take into account when making their decision is the amount of the surplus.

133.
Mr Ross Munro said that Mr Milne left the Scheme on 31 October 1995 and that it was not known whether Mr Milne had taken a transfer value - which was an option for him.  Had he done so that should be the end of the matter.  The burden of proof is on him to satisfy the Pension Ombudsman that this is not so.  [I noted that Mr Allardyce, Mr Scattergood and Mr James did not themselves offer any evidence to suggest that Mr Milne had taken a transfer value and Mr Milne's solicitors have since confirmed, that he has remained a deferred member] 
134.
Mr Ross-Munro submitted that such evidence as there is suggests there will be a surplus.  The Actuary suggested in June 2001 that there would be a small surplus.  This assumes a large amount of costs incurred in the winding-up process.  The surplus would have been greater if only more reasonable expenses had been charged.  A more recent estimate shows an increase in the buy-out premium for deferred pensioners.  This could have been avoided if delays had not occurred in making these arrangements.  Solicitors for Mr Milne have commented to me that the winding-up could not in any event be completed until the present complaint has been determined.  

135.
Mr Ross-Munro argued that if there is a surplus the liquidators will use it for other reasons than to augment pensions.  He submitted that once the company is insolvent it would be a preferential fraud on the creditors to use any surplus to augment pensions.  The liquidators asked the trustees to take Counsel’s opinion to make sure that that any surplus could be used for the company’s benefit not for purposes of augmentation.  A joint liquidator wrote on 23 July that the liquidators could exercise its powers to augment Scheme pensions: Mr Ross-Munro submits that this is wrong: the letter is understood to have been written at the instigation of the Independent Trustee.  The solicitors for Mr Milne have told me that the liquidators have indicated that when the time comes to augment they will consider using the surplus, or part of it, to augment pensions.  The Solicitors say that one of the factors to be taken into account will be the final amount of the surplus.

136.
Mr Ross-Munro argued that there is no evidence that there is going to be a deficiency.  Every document shows a surplus not a deficiency albeit that the latest information shows a surplus reducing to £11k whilst earlier letters had indicated a surplus of £100k or £300k.

137.
Referring to the allegation set out at 1(d), Mr Ross-Munro said that the complainant was wrong to refer to the meeting of 30 January as a trustees’ meeting.  Similarly there was no resolution to distribute any surplus to active members.

138.
Mr Ross-Munro stated Mr Scattergood was a full time employee of the Employer and also chairman of the holding company.  In the absence of any contrary evidence, he argued that I should accept the facts as to this as set out in the supplementary statement of evidence sworn by Mr Allardyce and Mr Scattergood and Mr James.

139.
About the payment of Expenses to Bacon & Woodrow Mr Ross-Munro said that

· Paragraph 4.3 of the Scheme rules allows the trustees to obtain such advice with the consent of the company.

· B&W were the actuaries giving advice with respect to the winding up of the fund.  The company had paid B&W’s actuaries fees for many years.

· By December 1996 the company was not in a position to pay such fees.  On 4 June 1997 the company’s management meeting “consented” to the trustees paying the B&W bill of £12,983 subject to the sum being justified that the fees were reasonable and justified.

· The note of the meeting held on 4 June 1997 says that the costs needed to be justified.

· Mr Allardyce has testified that at this meeting the management committee consented to such a payment being made from the trustees.

· Mr Scattergood has testified that the minutes show the question of whether payment should be by the company or trustees was discussed: the notes do not show that.  He says he was told later of the decision that it was the trustees who should pay.

· Mr Sonn’s evidence is that he recalls the meeting in question and recalls that the meeting discussed who should pay the bill of £12,983.  Mr Sonn’s recollection was that the company’s consent was given to such a payment.  I pointed out to Mr Ross-Munro that the bill for that amount was not submitted until after that meeting and that, when submitted it referred to work carried out up to a date later than 4 June 1997 all of which cast doubt on the credibility of Mr Sonn’s evidence.

140.
Mr Allardyce, Mr Scattergood and Mr James can point to no written record of the agreement of the trustees to make this payment.  They suggest this is because of difficulties they have had in obtaining access to the documentation held by the liquidators and the Independent Trustee.  Nor is there any written resolution of the decision to invest the £51,000 in an interest-bearing account.  Mr Ross-Munro agrees that the rule 4.1 requires the trustees to exercise their powers and execute their duties by resolutions passed at meetings of the trustees.  He argues that this rule can be met by the passing of an oral resolution.  The rule then goes on to say that a resolution in writing signed by the majority of trustees of which notice has been given individually to all the trustees shall be as effectual as if it had been passed at a meeting.  Mr Ross-Munro says that this does not require every resolution to be in writing.

141.
Mr Ross-Munro submitted that there could be expenses other than appointment or professional advice which the trustees could incur and agree to pay for themselves.  If the Employers gave their consent under 4(3) to the trustees paying for professional advice , then 4(5) does not bite.  4(3) must deal with a situation where the professional advisers were paid by the Employer year in year out and where the trustees then seek professional advice on winding-up.

142.
I indicated that my view is that I am not satisfied that there was any improper withholding of documentation and that I did not need any further submissions from the Mr Allardyce, Mr Scattergood and Mr James on that point.

143.
Mr Ross-Munro reminded me that there is a strong conflict of evidence as to whether Mr Dix was given to understand that the company would pay the £102,000.  He suggested there may be a need for a formal oral hearing to resolve that.

144.
Mr Dix denies saying that Mr Hunt was negligent.  His concern was that the company had been negligent.

145.
In answer to questions from me Mr Ross-Munro confirmed that Mr Scattergood was not a trustee at the time advice was taken from Mrs Miller.  He submitted that the trustees had an obligation to act reasonably to protect the trust fund and that it would have been wrong to risk the trust finances to bring an action against the company arising from the failure to have insurance provisions in place to meet the liability for Death Benefit in circumstances such as applied when Mrs Worsley died.

146.
Since the Oral Hearing I have been informed that benefits in excess of GMP for each member have been purchased by the Independent Trustee from Legal and General Assurance.

147.
Solicitors acting for Mr Milne and for Messrs Scattergood, Allardyce and James have asked me to award costs in their favour.

CONCLUSIONS
148.
I shall deal first with the more detailed allegations set out in paragraphs 1(a) to (d) and then with the allegation that the respondents were responsible for the depletion of Scheme assets.

1(a) Admission of Mr Allardyce and Mr Scattergood as Scheme members
149.
It seems to me that any injustice which could be said to be caused to Mr Milne as a result of Mr Allardyce and Mr Scattergood being admitted to the Scheme is de minimis.  There are some doubts as to whether all the administrative I s and T s were crossed in the way these admissions were made but in the light of the lack of injustice I do not propose to take this allegation further.

1(b) Improper payment of Professional Fees out of the Scheme assets
150.
I do not find the Scheme rules easy to understand in so far as they relate to this allegation.  Rule 4.3 entitles the trustees to obtain and (subject to the consent of the Employer) to pay for such professional advice as they consider necessary.  Rule 4.5 provides that unless otherwise agreed by the trustees, the Employers shall be responsible for the expenses of operating the Scheme.  B&W submitted their account to the Employer but that account has been paid out of the Scheme funds.  There is no resolution of the trustees, or any written record of the trustees agreeing that such moneys should be paid in that way.  I cannot see therefore that the proviso set out at the beginning of rule 4.5 has come into play: my finding of fact is that there has been no resolution of the trustees to consent to the payment of this account from the Scheme.  I note that counsel for Messrs James, Allardyce and Scattergood concedes that I am entitled to draw such an inference.  Thus I conclude that there has been an improper payment from the Scheme assets of B&W’s professional fees.  Indeed, even if there had been a formal resolution for the trustees to pay I would find it hard to see how they could properly have avoided seeking reimbursement of those fees from the Employer as an expense of the Scheme.  Of course I accept that B&W were entitled to have their fees paid and that the fees were incurred in respect of trust matters.  I observe in passing that I have not felt able to place any great weight on the evidence of Mr Sonn whose recollection is of a meeting considering a bill (whose total he precisely recites) which was not received until some weeks later.

1 ( c ) Refusal to hand over Scheme documents
151.
The facts are that Mr Scattergood indicated an initial unwillingness immediately to hand over documents and that Mr James did not reply to the Independent Trustee’s request.  Mr Allardyce had made oral contact with the Independent Trustee but neither he nor Mr James responded to written requests.  The file relating to Mrs Worsley has not been found and I find the evidence that this file was kept in Mr Scattergood’s desk more convincing than his belated account of the matter having been passed to the Claims Manager.  Nevertheless I am not satisfied that the file was removed from the offices by Mr Scattergood and thus that he was in a position to hand it over once the liquidators had taken possession.  Only if I were satisfied on the evidence that the documents concerned were in the possession of Mr Allardyce, Mr Scattergood and Mr James could I uphold this allegation.  As I am not so satisfied the allegation is not upheld.

1(d) Unnecessary money spent on legal fees
152.
While the expenditure may not strictly have been necessary, the allegation seems to me to be slightly unfair.  A more proper question is whether it was reasonable for such legal fees to be incurred.  Mr Bryant tells me, and I accept, that the liquidators authorised the instruction of Mr Andrew Hunter.  Mr Hunter's advice would have been useful to the liquidators, save in relation to the very small part of the advice which related to Mr Allardyce’s, Mr Scattergood’s and Mr James's position as trustees.  The cost of providing this advice would have been minimal.

Consequences of the death of Mrs Worsley

153.
Having disposed of the more specific allegations I turn now to the more substantial allegation that Scheme assets have been depleted because of the way Mrs Worsley was dealt with.

154.
This complaint arises because when Mrs Worsley died, underwriters were not on risk to pay the death benefit.  Nevertheless the trustees remained liable to pay her estate the promised death benefit, and the Employer was contractually bound.

155.
It was the common intention of the Employer and of the trustees from the outset that the cost of death benefit be insured, rather than borne by the Employer or by Scheme.  The Scheme was funded on the basis that the Employer would pay the cost of the cover (in accordance with Scheme rule 2.4) and that any death benefit payable would be separately insured.  The Scheme's actuarial reports did not take into account the possibility that a death claim would be met from the Scheme's fund.  The trustees properly delegated the task of placing the cover with the Employer.

156.
The Employer (through its then director, Mr Hunt) placed the cover with Lloyd's, through Sackvilles.  The cover chosen was inappropriate as it did not cover the risk which, in fact, occurred -- namely that a member might fall ill and be unable to comply with the actively-at-work warranty on renewal.  I am satisfied that appropriate cover would have been available at a cost comparable to the cover which was actually was taken out.  Mr Hunt has said that he understood that once someone was named on the policy schedule, they would remain covered until they left the Scheme.  I find that Mr Hunt was mistaken in his understanding of the scope of the cover.  Acting for the Employer he took out inappropriate cover.

157.
Unfortunately Mr Clarke did not discover that inappropriate cover had been arranged until very shortly before renewal, and he then did not notify Mr Scattergood (who expressed the opinion in the summer of 1997 that had he known about it in time, he could have arranged cover).

158.
There is no dispute that the trustees were obliged to make payment of £102,000 to the estate.  It would also have been proper to pay interest and (probably) costs.  I find that the trustees were entitled to cash units in the SW policy to make the payments of £102,00 and £11,293.46.  Clause 8.1 of the SW policy set out the circumstances under which units could be encashed.  However there was no provision for Scottish Widows to bear the cost of the death benefit, unless separate insurance for this purpose had been taken out with it, which had not happened.  Mr Allardyce, Mr Scattergood and Mr James properly did not attempt to claim death benefit from Scottish Widows although they did have to give notification of the death in connection with the refund of premiums plus interest to which the estate was entitled, and in connection with the possible payment of a spouse's pension.

159.
In making the payment from the Scheme, a burden was imposed on the Scheme which it was never intended to bear, and for which it was not funded.  The Employer could not easily afford to pay the benefit due (if it could afford it at all), and payment would have eaten a large hole in the Scheme's resources, at a time when there was an identified risk that members' benefits might not be secured in full.  

160.
That risk appears not to have been fully appreciated by Mr Allardyce, Mr Scattergood and Mr James:

(
Mr James in his witness statement, points out that in Section 3.1 of the draft actuarial report

"… the funding position, assets as a percentage of liabilities is shown as 115%.  The 'surplus' is stated at … £325,000."

(
Mr Scattergood says in his witness statement that he

"was aware of the valuation advice … dated 31 January 1996, and was clear that there was a surplus at the last valuation as at 1 April 1995 of around £300,000.

(
Mr Allardyce does not explain his understanding of the Scheme's funding, but has said without qualification that he agrees with their statements, ie with the totality of their statements.

(
None of them refers to the final actuarial report or makes any mention of what they were told by Mr Moring on and after January 1997.

161.
Mr Allardyce, Mr Scattergood and Mr James were confusing the past service surplus, with the over-all surplus.  There is no evidence that they sought advice from B&W as to what effect making the payment from the Scheme might have on solvency.

162.
Mr James tells me that

"[Having] regard to the fact that, at the last valuation, there had been shown to be a surplus of £325,000, and on 20 February 1997 [sic] Mr Scattergood was successful in obtaining underwriters' agreement to make a payment of half the amount claimed, ie £51,000, to the trustees, after due consideration and discussion with the other trustees I felt that, as trustees, we could settle the death benefit claim out of the Scheme without breaking the Scheme rules, affecting the other pensioners' benefits or otherwise acting improperly."

163.
Mr Scattergood tells me that he agrees with the statements made by Mr James.  He says that, when considering whether Scheme funds could be used to pay death benefit and units sold for this purpose

"my fellow trustees and I considered that, under the rules of the Scheme, the trustees had very wide discretion, and, particularly if the fund were in surplus, we could pay out of the fund without thereby harming the interests of the pensioners [sic] generally".

This misapprehension as to the Scheme's funding position formed an important part of Mr Allardyce, Mr Scattergood and Mr James' decision making.

164.
The evidence suggests to me that Mr Allardyce, Mr Scattergood and Mr James gave no proper consideration, indeed no formal consideration at all as trustees, to recovering all or part of the death benefit payment from the Employer although I acknowledge that Mr Scattergood was successful in having half of the sum paid from elsewhere.  Mr Allardyce, Mr Scattergood and Mr James did not, however, even take any legal advice as to whether they had a potential claim against the company.  That may be because, as their counsel at one stage commented to me, Mr Allardyce, Mr Scattergood and Mr James were for the most part wearing two hats being also Directors or Managers of the company concerned.

165.
The statement has been made to me, but without evidence to back it up, that had the company been precluded by Lloyds from continuing to trade it would have become insolvent.  The evidence which has been presented to me is on a separate but related question namely whether, if the company had paid the £51,000 or £102,000 action would have been taken by Lloyds to prevent the company from continuing to trade.  Lloyds do of course require a margin of solvency so it does not follow that a company which is precluded from trading is technically insolvent, a point which, since the oral hearing has been conceded by Mr Ross-Munro.  He persists, however, in submitting that the evidence showed that the company could not have paid the £51,000.  I am not satisfied this is so on such evidence as has been presented to me.

166.
I am satisfied that action from Lloyds would have resulted had the company's finances fallen below a certain level as might well have been the result of payment being made by the company rather than from the Scheme, but, I am not satisfied that insolvency of the company would necessarily or probably have resulted.  Nor has Mr Ross-Munro persuaded me that such a payment by the company to settle a potential action against it would have been an improper preference.

167.
I do regard the failure of Mr Allardyce, Mr Scattergood and Mr James properly to consider taking such action as maladministration as was their misunderstanding of the overall financial situation of the Trust.  Mr Hunt and Mr Dix (for the period he was a trustee) were unaware of what was happening.  No similar maladministration can be attributed to them.

168.
But, as Mr Allardyce, Mr Scattergood and Mr James have urged upon me, a finding of maladministration is but half of the essence of the complaint.  For a complaint from Mr Milne to be upheld I need to be satisfied that injustice has been caused to him.  As time went on there appeared to be a growing possibility that the Scheme might fall into deficit in which case he might stand to lose some of his pension entitlements.  That, however, has not happened.

169.
Without a deficit I cannot see that Mr Milne has suffered any injustice.  I do not think I strictly need to resolve Mr Allardyce, Mr Scattergood and Mr James's submission as to whether it would be lawful for there to be any augmentation of pensions if the Scheme is in surplus.  Mr Milne’s solicitors have urged me to find that the lost possibility of augmentation is itself an injustice.  They say it is not open to me to second-guess whether the liquidator (acting in place of the employer) would direct the trustees to use any surplus to augment members benefits or would instead choose to retain the surplus.  Counsel for the Respondents has submitted that the former course is not an option for the liquidator, but this is disputed by Mr Milne’s solicitors.  I know of no authority for the proposition that I should not seek to assess the likely outcome of the liquidators’ decision.  It seems to me to be sensible to do so and to avoid spending time and cost debating something which may be a hypothetical possibility but is no more than that.  The causal connection between such loss to Scheme funds as I have identified as arising from maladministration and any loss of benefits to Mr Milne, is in my view too tenuous.

170.
On the balance of probabilities and on present evidence I conclude that Mr Milne has not suffered injustice as a result of the maladministration which occurred.  Thus his complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

13 January 2003

JAMES HUNT DIX PENSION FUND RULES

PART 1 – PENSION

1. 12 PAYMENT ON DEATH OF MEMBER

(a)
When a Member who is not In receipt of a pension dies before the Normal Retiring Date, any contributions paid by him will be repaid, together with interest at 3 per cent per annum compound.

PART 2 – LIFE INSURANCE BENEFIT

2.4
CONTRIBUTIONS

The Employer will pay to the Trustees such amounts as may from time to time be required to enable the Trustees to maintain the benefits of this Part.

2.5
BENEFIT ON DEATH

(a)
Subject to the conditions of these Rules, on the death of a Member In Service before his Normal Retiring Date, the life insurance benefit shown in section (b) below shall be held by the Trustees with power to pay the whole or part thereof to or for the benefit of such one or more of the Member's Beneficiaries in such shares as the Trustees 'may, at their absolute discretion, decide. The whole or part of any such life insurance benefit not paid or applied as aforesaid within two years of the date upon which such life insurance benefit first became payable shall be held by the Trustees upon trust to pay or apply the same forthwith out of the Scheme to or for the benefit of such one or more of the Member's Next-of-kin or legal personal representatives in such shares as the Trustees shall, at their absolute discretion, decide.

(b)
The life insurance benefit payable on the death of the Member in Service before Normal Retiring Date will, subject to any conditions regarding evidence of health and to Part 5, be an amount equal to four times Pensionable Salary at date of death.

4. 1
TRUSTEES

There shall not be less than three Trustees, except in case of emergency or if the Trustee in a corporate Trustee competent In law so to act. The Trustees shall act an Administrator.

The Trustees shall have and be entitled to exercise all powers, rights and privilege requisite or proper to enable them to carry out all or any transactions, acts, deeds or things arising under or in connection with the Scheme, and the consent or concurrence of the Employers or the Members or the Members, Widows or widowers or any of them shall not be necessary in connection with the giving of any receipt or discharge or the making of any payment or the doing of any act or thing made or done in the exercise of their powers as Trustees except as is expressly provided in these Rules. Persons transacting business with the Trustees or with any person to whom they shall have delegated authority in terms of these Rules shall have no duty and no right or title to enquire into the application of monies paid by them to the Trustees but shall be completely exonerated by the Trustees' receipt.

The Trustees shall exercise their powers and execute their duties under the Scheme by resolutions passed at meetings of the Trustees. The Company shall appoint the chairman of all Trustees' meetings from one of the Trustees but if the chairman so appointed is not present at a meeting those Trustees present shall elect a chairman for that meeting.

A majority of the Trustees surviving and resident in the United Kingdom and capable of acting shall be a quorum. Questions arising at any meeting of Trustees shall be decided by a majority of votes and in the event of an equality of votes the chairman of the meeting shall have a second or casting vote.

A resolution in writing signed by a majority of the Trustees, of which notice has been given individually to all the Trustees for the time being in the United Kingdom, shall be as effectual as if it has been passed at a meeting of the Trustees and may consist of one or more documents in similar form each signed by one or more of the Trustees.

No decision of o r exercise of a power (other than a power of investment) by a Trustee shall be invalidated or questioned on the ground that he had a direct or personal interest in the result.

A Trustee who is or has been a Member shall be entitled to retain for himself any benefit to which he is entitled by virtue of such membership.

4.2
INVESTMENTS BY THE TRUSTEES

The whole of the monies received by the Trustees in so far an such monies are not required to meet current liabilities in respect of the benefits conferred hereunder shall be invested in the names of the Trustees or in the name of a corporate trustee competent in law so to act in any investment which they could make if they were absolutely and beneficially entitled to these monies including (1) a bond or bonds of annuity or a life policy or policies effected with Scottish Widows or (2) any unit trust scheme as defined in the Financial Services Act 1986 or any re-enactment or statutory modification thereof but the Trustees may retain on deposit or current account with a Bank, or in cash, such sums as they in their sole discretion may decide. The Trustees may realise, exchange or otherwise deal with all the aforesaid investments in such manner as they deem expedient and may utilise the proceeds of such investments as well as the income there from in payment of benefits.

…

4.3
DELEGATION BY TRUSTEES

The Trustees with the approval of the Company may so far as is competent to them delegate to any one of their own number or to any secretary whom they may appoint (who may be one of their own number) such powers as they may think fit including authority to act as Administrator. The Trustees shall also with the approval of the Company be entitled to appoint any other person or persons to be employed by them who may be necessary to enable them to carry out the trust purposes and to pay suitable remuneration to such secretary and any such person or persons.

The Trustees shall also be entitled to obtain such professional advice as they consider necessary and shall be entitled with the consent of the Company to pay to any person or persons giving such advice such remuneration as may be considered appropriate. Where the benefits are provided under a bond or bonds of annuity with Scottish Widows the Trustees shall be entitled to accept the advice of Scottish Widows in lieu of actuarial advice except where any actuarial certification is required under the Pension Schemes Act.

4.4
ACTUARIAL AND TRUSTEES' REPORTS

(a)
At intervals of not more than three years the Trustees will arrange for an actuarial investigation of and report upon the financial condition of the Scheme to be made to the Trustees and to the Company.

(b)
The Trustees will prepare a Trustees' Report including audited accounts in respect of each Scheme year in accordance with Rule 4.22(a)(6).

4.5
EXPENSES

Unless otherwise agreed by the Trustees and except as provided in Rule 4.3, the Employers shall be responsible for the expenses of operating the Scheme including the remuneration of the secretary and any other employees of the Trustees and any persons giving professional advice. Such expenses shall in each year of operation of the Scheme be payable by the Employers in proportion to the respective payments (including any Members' contributions) made by them to the Trustees in that year.

4.7
INDEMNITY TO TRUSTEES AND EMPLOYEES OF TRUSTEES

The Employers shall keep the Trustees and employees lawfully appointed by the Trustees indemnified against any actions, claims, costs, losses, damages and expenses arising out of any thing done or caused to be done or omitted to be done by the Trustees acting in good faith or by any such employees in the execution of the trusts herein or of any powers, discretions or authorities vested in them or any of them by virtue of these Rules, except that a Trustee or any such employee is not indemnified in respect of his fraud, dishonesty or deliberate and culpable disregard of the interests of the Members or Members' Beneficiaries.

4.8
APPOINTMENT AND REMOVAL OF TRUSTEES

The Company may by Deed appoint new or additional Trustees and may remove from office any of the Trustees and appoint new Trustees or a new Trustee in the place of any Trustees or Trustee who shall be removed from office as a Trustee or who shall retire or resign from office  as a Trustee or whose of f ice as a Trustee shall be vacated by death, remaining out of the United Kingdom for more than twelve months continuously, becoming incapable of acting, becoming bankrupt or making any assignment for the benefit of or any composition or arrangement with their or his creditors in any of which events the office of Trustee shall be ipso facto vacated….

4.20    
TERMINATION OF WHOLE OR A PORTION OF SCHEME

…

(e) … [T]here will be priority of claims to the liabilities under FIRST below over all other liabilities under the Scheme except liability, if any, in respect of outstanding loans and costs. Charges and expenses of administration payable out of the resources of the Scheme and any costs, charges and expenses incurred under this Rule which are not recoverable from the Employers, and the trustee will allocate the available funds to provide benefits in the manner and order shown below –

FIRST [to pensioners etc]

SECOND [to deferred pensioners] annuities of the same amounts as the pensions that would have applied if the Member had left Service at the date of termination with entitlement to benefit under Rule 4.21 …

(C) if the funds are not sufficient to provide the annuities in full the annuities will be reduced by such amounts as the Trustees shall in their absolute discretion decide  having regard to the funds available ….

THIRD any balance of each portion remaining thereafter will, subject to the prior consent of the Board of Inland Revenue , be paid to the Employer to which the portion relates subject to the deduction of tax under section of the Taxes Act, unless the said Employer requests the trustees to apply all or part of the balance to provide benefits for such one or more of the persons  who are entitled or prospectively entitled to annuities under FIRST  and SECOND in such shares and in such manner and on such terms and conditions as the said Employer shall in his absolute discretion decide ….

(f) the trustees shall at their sole discretion provide the benefits by such one or more of the following methods as they may consider suitable – 

…  (ii) by purchasing from an Insurance Company individual non- assignable bonds of annuity,

(iii) by making arrangements to pay a transfer value in accordance with Rule 4.23….

4.21
LEAVING SCHEME

(A) [Gives members who leave Scheme with more than two years' qualifying service, entitlement to a deferred pension on retirement].

(B) [Gives members who leave Scheme with less than two years' qualifying service entitlement to refund of premiums].

4.23

[Gives members with entitlement to benefits under Rule 4.20 or 4.21 (or other sections not relevant to this complaint] the right to exercise the statutory right to a cash equivalent transfer value.]
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