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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
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2
:
Kay Trustees Limited (Kay Trustees)
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:
Mr Jeffrey Green (Mr Green)


4
:
Union Pension Trustees Limited (UPT)

THE PARTIES

1. The Applicants are husband and wife and are the beneficiaries of the Scheme. At the material time they owned a company called Gareloch Engineering Limited (Gareloch) which was the Scheme’s sponsoring employer. Their complaint centres on the advice they received regarding the conversion of the Scheme from an insured arrangement to a Small Self-Administered Scheme (SSAS).

2. The advice was provided by the Mr Green who is employed by Kay Consultants. The relevant correspondence was with Mr Green acting on behalf of Kay Consultants. To all intents and purposes Mr Green and Kay Consultants are one and the same. For simplicity I have referred to Mr Green throughout.

3. Kay Trustees is another company owned by Mr Green and has the same registered company office as Kay Consultants. Kay Trustees was to be the trustee of the SSAS upon the conversion of the Scheme.

4. UPT was appointed by Kay Consultants to be pensioneer trustee of the SSAS and to provide some limited services to the SSAS.

5. Initially, there were two other Respondents: IPS Actuarial Services Limited (IPS) and the Bank of Butterfield (Guernsey) International Limited (Butterfield). The complaint against IPS was determined in its favour in October 2002 on the basis that there was no evidence against it of any wrongdoing. The complaint against Butterfield was discontinued as it was not considered to be an entity against which a complaint could be made.

MATTERS FOR DETERMINATION 
6. The Applicants’ central complaints are that

6.1 the advice they received from Mr Green fell below the standard expected of a reasonably competent professional.

6.2 Mr Green charged an excessive fee for the advice.

6.3 Kay Trustees and UPT should have recognised the defects in the advice provided by Mr Green and have advised the Applicants accordingly.

6.4 All Respondents have refused to assist in the recovery of funds deposited in Guernsey.

7. The Applicants claim the following losses: 

7.1. £28,000 held by Butterfield;

7.2. advice fees in the total sum of £7,050;

7.3. £12,613 in legal fees allegedly incurred in remedying the maladministration;

7.4. £15,754 for the alleged loss of value following encashment of the Allied Dunbar policies (representing the Scheme assets).

Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATION

8. Trusts (Scotland) Act 1921 provides in section 3:

“3. All trusts shall be held to include the following powers and provisions unless the contrary be expressed (that is to say):-

(a)…

(b) Power to the trustee, if there be only one, or to the trustees, if there be more than one, or to a quorum of the trustees, if there be more than two, to assume new trustees;

…”

THE SCHEME

9. The Scheme was established by Declaration of Trust on 1 May 1986 (the Original Deed). It was a money purchase Executive Pension Plan fully insured with Allied Dunbar. The Applicants were members of the Scheme and were also directors and shareholders of Gareloch, the Principal Employer and trustee of the Scheme.

10. There were two other members of the Scheme. I understand that the policy in respect of one of those lapsed in 1993 with no value and that the other member has since had his policy assigned to him.

11. In January 1996 Gareloch was in financial difficulties. It had recently received a loan of £27,000 from Allied Dunbar secured against the Scheme policies (the Loanback) and the Applicants wished to make their respective interests in the Scheme available either to Gareloch or themselves to finance a new business venture.

12. The Applicants and the Respondents signed a Deed dated 13 February 1996 (the First Deed) purporting to convert the Scheme into a SSAS. 

THE ADVICE 
13. On the personal recommendation of Mr MacKay’s stepfather (now deceased) the Applicants approached Mr Green for advice in January 1996.

14. Both parties agree that the reason for seeking the advice was to release funds from the pension scheme and to make those funds available to Gareloch or to the Applicants personally. They also agree that the advice tendered was to convert the Scheme into a SSAS. However, the parties differ as to what was decided about the mechanism for achieving this aim.

15. There is no written record of the advice given but I set out below each party’s version of the key events.

APPLICANTS’ VERSION

16. The Applicants state that Mr Green made the following proposals:

16.1. That the £27,000 Loanback was paid off by Mr Green;

16.2. The funds released by Allied Dunbar were to be used partly to reimburse Mr Green;

16.3. £28,000 was to be placed in an offshore fund and the Scheme would cease to exist.

16.4. That this was an arrangement known only to Mr Green and a few others but it was completely legal.

THE RESPONDENT'S VERSION

17. Mr Green says he proposed the following:

17.1. the Applicants would take a personal loan from Provident Nominees (Provident) to pay off the Loanback;

17.2. half the funds released (£28,000) from the conversion would be placed on five year offshore deposit with Rock Financial Service Ltd (Rock), which banks at Butterfield,;

17.3. the remaining money (£29,000) was to be invested in the UK at some point in the future.

18. He says the advice was given in the context of:

18.1. Gareloch being in financial difficulties and therefore was in a short term context;

18.2. The need to avoid loss of the Applicants’ pension rights to creditors in the event of bankruptcy; and 

18.3. The possibility of financial assistance from children.

19. Mr Green says his only link with Rock and Provident is a professional relationship with regular clients. He had links with NatWest Bank in Radlett, Herts, where he banked with all customers and thereby achieved preferential terms. 

20. It was at no stage envisaged or recommended that any of the sums realised from the pension scheme would be utilised to repay the personal loan, as he recognised that such an action would be contrary to Inland Revenue rules.

JURISDICTION AND LEGAL ARGUMENT
21. Mr Green contends that I have no power to entertain this complaint because in giving advice to the Applicants he was not acting in the capacity of administrator, manager or trustee. He adds that in so far as it can be said that he assumed such a role it happened only after he had tendered advice to the Applicants. Clause 2 of the Personal and Occupational Pension Scheme (Pensions Ombudsman) Regulations 1996 provides that I may investigate and determine the administration of a personal or an occupational pension scheme made by or on behalf of a beneficiary as if the administrator were a person responsible for the management of the scheme.  A helpful explanation of when someone is an administrator is provided by the Court of Appeal in R (on the application of Britannic Asset Management Ltd) v Pensions Ombudsman [2002] 4 All ER 860 at [22]-[23]:

“[T]he relevant question is not whether a person carries out administrative activities in connection with a scheme; the relevant question is whether the person is ‘concerned with the administration of the scheme’. An insurance company which does no more than administer its own assets and calculate, from time to time, the amount which it is liable to pay under a unit-linked policy which it has issued is in much the same position as the trustees’ banker or any other depository. It is no more concerned with the administration of the scheme than others who have contracted to make payment to the trustees or the scheme beneficiaries on request or demand. AS we have said, it is significant that the Ombudsman’s powers to investigate and determine under Pt X of the 1993 Act have not been extended to those concerned only with the financing of, or the provision of benefits under, a scheme.

[23] It is relevant, in this context, to note that the insurance company was willing to provide administration services in relation to the Scheme, at an additional fee. Condition 12 of Schedule 1 to the policy is in these terms:

‘12. ADMINISTRATION SERVICES

If the Trustees require the Company to provide full administration services or partial administration services initial and annual service charges together with membership charge will be applicable. The amount of such charges will be as notified to the Trustees, from time to time, by the Company.’

We accept that an insurance company which does provide full or partial administrative services may well be a person ‘concerned with the administration of the scheme’; if not a ‘manager’ of the scheme within s146(3) of the Act (see the decision of Dyson J in Century Life plc v Pensions Ombudsman [1995] OPLR 351). But that, on the evidence, was not this case.”

22. Mr Green was a person concerned with the Scheme in that he advised and implemented a mechanism to convert the Scheme to a SSAS. He clearly played a central role in advising the Applicants on the steps and processes necessary to amend the Scheme. From the chronology of events set out below in the Material Facts, it is clear to me that Mr Green was actively engaged on an almost daily basis in the conversion. I therefore reject his submission. On a consideration of Mr Green’s role as a whole, it is my view he acted as an administrator for the purposes of my jurisdiction.

23. The first three Respondents have also argued that the Applicants have no interest in any of the assets of the Scheme on the basis that any such interest passed to their Trustee in Bankruptcy when the relevant Trust Deeds (the MacKays’ Trust Deeds) became protected in 1997. They rely on the Bankruptcy (Scotland) Act 1985, section 5(3) (b) whereby a debtor’s entire estate is conveyed to the benefit of his creditors generally. They argue that the pension scheme assets formed part of the Applicants’ estate as the entire First Deed was ineffective, thereby invalidating the bankruptcy provisions (designed to prevent such an event) contained within that deed. Alternatively, they maintain that even if the entire deed is not defective, the bankruptcy provisions are because they are void for considerations of public policy as an attempt to defraud the Applicants’ creditors.

24. I am not convinced by these arguments. The starting point agreed by both parties is that the First Deed (intended to convert the Scheme to a SSAS) was ineffective because the directors’ powers ceased to operate upon the prior liquidation of Gareloch.  Accordingly the effective deed remained the Original Deed. Under clause 3 of the Original Deed the power to appoint trustees reverted to Allied Dunbar upon the following events:

"3(a) Subject to (b) and (c) below the power of appointing new or additional trustees of the Plan and the trusts hereby established, and the power of removing trustees, is hereby vested in the Principal Employer, and is exercisable by deed.

(b) if any one of the following events occurs, Allied Dunbar (Pension Services) Limited will have power, exercisable by deed, to appoint as trustee of the Plan and the trusts hereby established any other person or persons (being either a body corporate, including itself, or at least two but not more than four individuals) in place of the Trustee who will thereby be discharged from the trusteeship, without any requirement for it to be joined as a party to the deed or to take any other action.

The events referred to above are:-

(i) the making of any order or the passing of an effective resolution for the liquidation winding up or dissolution of the Trustee…..

(c) If any member leaves service or is deemed to have left service under the Rules, then ADPS will have power , exercisable by deed to appoint a separate trustee or set of trustees (being either a body corporate, including itself, or an individual but not exceeding four in all) of the separate Policy held for the purpose of securing the benefits provided for that Member under the Rules and of the trusts hereby established which are applicable thereto, and thereafter sub-clause (a) above will cease to apply and the power (exercisable by deed) to appoint new trustees of that Policy and the trusts applicable thereto will vest in ADPS. Any new trustee or set of trustees appointed under this sub-clause will hold the policy subject to the terms of this Declaration and the Rules.

(d) once the powers under sub clauses (b) and (c) have arisen, they will remain exercisable until and unless released by ADPS and the decision to exercise them or not and the way in which they are exercised will be within the absolute discretion of ADPS."

25. The Applicants say the power of Allied Dunbar to appoint or remove Trustees is not such as to override or exclude the power conferred by Clause 3(a) of the Original Deed.  Therefore the power under Clause 3 (a) must be intended to continue, although subject to any actual exercise of the power under Clause 3(b) or (c). They say that if Allied Dunbar alone has the power, Clause 3(c) becomes unworkable. Therefore, they argue that Clauses 3(b) and (c) are merely intended to provide a means for the exercise of these powers where the Employer though bankruptcy or otherwise does not, or cannot, exercise its own powers. 

26. However, in my view the Respondents’ interpretation, namely that the power reverted to Allied Dunbar, is the correct one. Moreover, I do not accept the Applicants’ contention that section 3 of the Trusts (Scotland) Act 1921, which confers the power to assume new trustees, is relevant. Section 3(b) of that Act makes it clear that all trustees have this power “unless the contrary be expressed”. It therefore seems that this is relevant only if the Respondents are wrong in arguing that under Clause 3 power does not revert to Allied Dunbar.

27. Because I find that under Clause 3 of the original Deed the power to appoint new trustees vested in Allied Dunbar I do not consider that section 3 of the Act of 1921 assists the Applicants.

28. The Respondents argue further that the deed of 21 March 1997 (the Second Deed) appointing new trustees was also invalid. I disagree, as this deed, unlike the deed of 13 February 1996, was also signed by the Liquidator who had power to act in place of the directors (Insolvency Act 1986, section 167, Schedule 4). It is my view that while the appointment of new trustees may have been invalid because the appointment was not by Allied Dunbar, this did not invalidate the rest of the deed and accordingly the bankruptcy provisions were lawfully executed. I deal with this point below in my Conclusions (paragraph 134).

29. I also disagree with the Respondents’ assertion that by virtue of their bankruptcy the Applicants were disqualified from acting as trustees and could not have entered into a trust deed. Sections 29 and 30 of the Pensions Act 1995 provide otherwise, but I consider this has little bearing on the main issue.

30. Accordingly, it is my view that the bankruptcy clauses served to prevent the policy monies falling into the hands of the Trustee in Bankruptcy. The bankruptcy occurred after the coming into force of Sections 91 and 92 of the Pensions Act 1995, which in any event prohibit the assignment of pensions upon bankruptcy. Given those provisions I find it hard to accept that statutory provisions preventing the assignment of a pension could be void for being contrary to public policy, as asserted by the Respondents.

31. For their part, the Applicants say that the MacKay Trust Deeds are assignments, subject to legal requirements, to the Trustee in Bankruptcy of such estate as they stipulate. They could not assign rights, as yet unvested, such as where pension benefits have not yet come into payment. Nor would they pass rights such as those stated under the Scheme to be non‑assignable. I note that the Scheme was not an asset listed in the MacKays' Trust Deeds and this was accepted by the Trustee in Bankruptcy. Consequently, even if the provisions on protection in bankruptcy were invalid, rights which were either unvested or non-assignable, or both, could not pass to the Trustee under the Trust Deed. 

32. The Applicants also say that because this was a voluntary bankruptcy (as opposed to a judicial one) and because pension rights accrued under an approved scheme were declared non-assignable in terms of rule 16(2) of the Trust Deed, the Respondents’ argument is spurious. (I have requested sight of this Deed but it has to date not been produced.)

33. The first three Respondents have argued further that in any event the Applicants have no interest in the £28,000 invested with Rock at Butterfield. They point to the fact that the Trustee in Bankruptcy signed away his interest in the Rock account to Provident in return for Provident dropping its claim under the MacKay’s’ Trust Deeds. Accordingly, they say that the Applicants’ claim for that money is invalid as any rights they had in respect of this have been compromised. I agree with that view.

MATERIAL FACTS

The Advice

34. Following a meeting with the Applicants held on 10 January 1996, Mr Green wrote to Mr MacKay on 22 January 1996 about his fee for the provision of advice. The services he was to provide were summarised as services “needed to amend the existing plan with Allied Dunbar to a Self-Administered Pension Plan” and dealing with the Allied Dunbar policies “…in accordance with your instructions”.

35. Key events were:

· Allied Dunbar made a loan of £27,000 to Gareloch (the Loanback) in January 1996

· On 30 January 1996 the Applicants as trustees for the Scheme resolved to convert the Scheme to a SSAS and appointed themselves as trustees with UPT as pensioner trustee.

· On 31 January Mr Green sent the Applicants what was stated to be a copy Definitive Trust Deed but appears to have been that the actual Definitive Trust Deed had been signed by all parties except UPT but undated.

· On 7 February Mr Green told the Applicants that Provident had approved a personal loan to them in the sum of £27,500 (on 9 February 1996). The loan was for 30 days for a fee of £500 and with interest at 2.5% per month in default of repayment within that period. In the loan agreement the Applicants covenanted to pay Allied Dunbar sufficient to repay the loan to Gareloch and to deposit the Allied Dunbar policies with Provident as security for the Loanback. The loan was stated to be governed by English law.

· On 8 February 1996 the Applicants as directors of Gareloch resolved that a petition should be presented to wind up Gareloch and that a provisional Liquidator should be appointed. The petition was presented on the next day

· On 12 February Allied Dunbar received the sum of £27,327.13 to redeem the Loanback.

· On 13 February 1996 Gareloch, as Principal Employer, the Applicants, Kay Trustees and UPT, as the new trustees, purported to execute a definitive Trust Deed and Rules to convert the Scheme into a SSAS. On the same date the Applicants completed a discharge of liability form and sent it to Allied Dunbar which, on the strength of the discharge, cancelled the units on 16 February 1996. On 19 February Allied Dunbar transferred £63,213.30 to the Scheme’s NatWest Bank account. 

· On 26 February 1996 Mr Green stated in a letter to the Applicants that he had heard that Gareloch was in liquidation and that the Applicants’ son was setting up a new company which would employ them both. He recommended that once the Applicants became employees of the new company a deed of assignment should be completed to make the new company the principal employer.

· On 29 February 1996 the Provisional Liquidator wrote to Mr MacKay enclosing correspondence from Allied Dunbar and asking for copies of documentation relating to the setting up of the SSAS “in case there are any tax implications relating to the company and the Pension Fund itself”. At the end of the letter he commented “Certainly I think the Revenue will be interested in this transaction and any pensions returned”.

· On an unspecified date in February 1996 the Applicants and Kay Trustees signed an authority for £28,000 to be transferred to Butterfield in an account in the name of Rock. I have been provided with an unsigned confirmation from the Applicants to Rock that they wished to place £28,000 on five years’ fixed term deposit at 8.5% per annum.

· On 10 March 1996 Mr MacKay wrote to Mr Green enclosing the letter of 29 February 1996 from the Provisional Liquidator and asking: “Can you please make an appropriate reply to (the Provisional Liquidator) in order to keep us clear with Inland Revenue?” 

· On 21 March 1996 Kay Trustees informed IPS that Allied Dunbar policies totalling £62,213.30 had been encashed. From that sum had to be deducted the Rock deposit of £28,000, bank charges of £23.00 and professional fees of £7,050.00 leaving £28,140.30 in the NatWest Bank account.

· Mr Green wrote to the Provisional Liquidator on 22 March 1996. He confirmed the investment units with Allied Dunbar had been encashed and were on deposit in the name of the SSAS. He confirmed that one of the “conditions” of the amendment of the Scheme to a SSAS was a repayment of the Loanback and that the Applicants had undertaken this personally from funds raised under a loan agreement with a private lender introduced by him.

· On 11 April 1996 Mr Green wrote to Mr MacKay following an earlier telephone conversation. He advised Mr MacKay that the loan to Provident should be repaid and suggested they discuss it on the telephone. He confirmed that the Scheme assets consisted of £28,000 on term deposit with Rock and £28,140.30 in a Business Reserve Account with the NatWest Bank. 

· On 28 May 1996 a company called Craigarran Trading Co Limited (Craigarran) was established and Mr MacKay became its secretary and director on that date.

· On 21 March 1997 Gareloch (through the Liquidator) and the Applicants executed a deed (the Second Deed). This sought to “correct” the Definitive Deed. It removed Gareloch as trustee and appointed the Applicants. It also removed “if ever appointed” Kay Trustees and UPT as trustees of the Scheme.

· On 15 May 1997 Provident obtained judgment in the sum of £31,116.67 against the Applicants.

· After protracted negotiations between the Trustee in Bankruptcy and Provident the former signed away his interest in the Rock Account to Provident in return for Provident dropping their claims under the MacKay Trust Deeds. On 12 November 1998 £30,775.76 was transferred from the NatWest Bank account to the Applicants’ solicitors’ client account.

The Fee
36. Mr Green’s letter to Mr MacKay dated 22 January confirmed that his fee for providing advice would be £6,000 plus VAT and an annual fee of £1,800 plus VAT. Mr MacKay countersigned the letter confirming agreement to pay those fees.

UPT’s Alleged Failures

37. UPT did not come into the picture until the purported signature of the SSAS Definitive Trust Deed on 13 February 1996. It role was that of pensioneer trustee of the SSAS

The Respondents’ Alleged Failures to recover Funds Deposited in Guernsey

38. On 9 March 2000 the Applicants’ solicitors, on behalf of the Liquidator and the Applicants, requested Butterfield to release the funds in the Rock account. Butterfield replied on 15 March that it could not correspond with them without the authorisation of the account signatories.

39. On 12 April 2000 the Applicants’ solicitors asked Kay Trustees Ltd and UPT to sign a mandate to release the fund in the Rock account at Butterfield, but to date they have refused.

THE APPLICANTS' SUBMISSIONS ON THE ADVICE GIVEN
40. The Applicants say they were financially inexperienced and at all times relied on Mr Green who held himself out to be knowledgeable and professional in the field of pensions. All the relevant paperwork was passed to Mr Green and he was responsible for all the administration in converting the Scheme to a SSAS.

41. The Applicants’ chief motive was to support their business and pull it through a difficult period. The question of bankruptcy was not an option for the Applicants as they were intending to obtain funds to support their business. They deny they were worried with regard to their pensions in the event of bankruptcy or that they raised this as a concern with Mr Green. 

42. They say that there was at no time the possibility of financial assistance from their children as Mr Green had intimated. The only reason for the Applicants’ son starting a new company was to carry on the business of Gareloch and there was never any suggestion that he should make a loan or gift to them.

43. Mr Green had indicated that the existing pension fund could be terminated, that some £56,000 could be obtained from the Allied Dunbar fund out of which the £28,000 Loanback would be paid off by means of the Provident short term loan. The remaining monies (approximately £28,000) would be placed in an offshore fund to allow the Applicants to access this to support their business. The Applicants understood from information provided by Mr Green that this was legitimate and no indication was given that this was not an option. The Provident loan was to be taken solely on the basis that it was to be used to repay the Allied Dunbar loan and, thereafter, be redeemed from the Pensions Fund.

44. Mr Green indicated to them that the Scheme funds could be utilised only to invest in Gareloch and only by following his advice and accepting his administration of the scheme. They have since discovered that they could have obtained an additional £7,000 from Allied Dunbar without moving the funds.

45. They understood that there would be no monies left in the scheme as the money would be used to support the business. Mr Green had advised them that this was legitimate. 

46. The Applicants understood that all monies realised by the Scheme conversion was to pass out of the UK and none would remain in UK. They had no knowledge at the time of a five year deposit account as they needed money to be released to support the business.

47. In their view it was at all times envisaged that the pension scheme would repay the loan and they deny the Respondents’ suggestion that this was never the intention. They were never advised that this was contrary to Inland Revenue rules.

48. The Applicants point out that all Mr Green's evidence is based on his own correspondence. They say that he is now attempting to distance himself from the advice given at the time. They maintain that the Respondents devised an unnecessarily complicated scheme which, in order to work, would have contravened Inland Revenue rules, when any reasonably competent pensions professional would have known that the matter could have been dealt with by a loan from the Scheme to the Employer.

49. It was never explained that the SSAS’s funds could not be lent to them personally; had they known this they would not have proceeded with the conversion, as no funds to support the business were realised as a result of it. They say that in so far as the paperwork is concerned, they signed what Mr Green told them to sign. 

50. The Applicants further submit that the failure to complete the relevant paperwork on time and to establish the Scheme conversion prejudiced their position. They signed all the essential faxed correspondence and documents at the beginning of January and awaited the hard copies for signature. They were not forthcoming, and that is one of the major reasons why the scheme conversion did not take place prior to Gareloch’s liquidation. That, they say, was an administrative oversight on the part of the lst‑3rd Respondents.

51. The Applicants’ maintain that they signed nothing after the liquidation of the company and therefore do not understand why the Deed was executed after that date. The Allied Dunbar policies would not have been surrendered had the Deed not been valid.

52. The Applicants have noted that much of the paperwork does not bear precise dates and argue that that is evidence of poor administration by the Respondents.

53. The Complainants submit that the Respondents’ maladministration and general failure to carry out any of their wishes or the agreed terms of this transaction is a basis for reducing or refunding completely the fee of £7,050. They say without legal assistance they would have recovered none of the scheme funds. With regard to the “lost” £15,700 they would not have encashed the policies had they known true position, but would have sought alternative ways of protecting their Company’s position. 

54. In terms of Pensions Schemes Office Update No 69, the assets of the Scheme have to be in the name of all trustees and banking arrangements must require at least one of the signatories to be the pensioneer trustee. The Applicants say that the refusal of the Respondents to make over the assets to the current trustees places the current trustees in breach of Inland Revenue approval requirements and consequently constitutes maladministration on the part of the Respondents.

THE SUBMISSIONS OF RESPONDENTS 1-3 IN RESPECT OF ADVICE GIVEN

55. Mr Green relies on the following correspondence:

55.1. His letter of 26 February 1996, where he refers to the son’s new company employing both Applicants and his advice that the son’s new company be made the principal employer for the purposes of the SSAS;

55.2. His letters to the liquidator of 22 March 1996, 2 April 1996 and 22 April 1996 in which he asserted that Provident’s loan to the Applicants had nothing to do with the Scheme;

55.3. His letter of 2 April 1996 in which refers he noted his understanding that the Applicants’ son raising capital to repay the provident loan;

55.4. His letter of 4 June 1996 in which he reiterated that the Provident loan was unconnected with the Applicants pension trust.

56. He says it was also clearly understood by the Applicants and explained by him to them that SSAS funds could not simply be lent to them personally. He refers to his letter of 11 April 1996.

57. He points out that the Applicants’ argument that the Rock money was to be used to pay off the Provident Nominee loan is not tenable as they signed a five year fixed term deposit.

58. They knew that there was to be a pensioneer trustee overseeing all dealings with the pension fund assets who would never simply permit payment of pension funds to a member or sanction the use of pension funds to repay members’ personal loans.

59. Mr Green says he was unaware that Gareloch was in liquidation at the time. Had he known he would never have entered into the deed as he was well aware of the inability of the directors of a company to act on its behalf after the appointment of an insolvency practitioner. 

60. The policies were encashed for the sum of £6,3213. He has denied that the real redemption value was £78,967. That was only the nominal value which was discounted on redemption as a consequence of early realisation.

61. In respect of the sum of the monies in the Rock account with Butterfield, the Applicants already had the benefit of this sum by reason of the write-off of their debt to Provident and could not enjoy the benefit twice.

62. he did all they had agreed to do for the fee of £7,050.

63. The legal fees of £12,613 allegedly incurred in trying to unravel and resolve the situation were incurred unnecessarily.

64. In their version of events, the Applicants have failed to identify what should have happened. It appears that they are suggesting that the pension scheme should have been converted into a SSAS and more money raised on the life policies to invest in the company; if that had occurred they would still have had to pay off the Loanback and would have lost money in the liquidation.

65. Had nothing been done, the Loanback security would have been realised by Allied Dunbar upon Gareloch going into liquidation thereby costing the Applicants £28,000. Moreover, the pension Scheme would have gone into the McKays’ Trust Deeds as would any money the Applicants saved through not having paid for the services of the First and Second Respondents.

66. The Applicants were trying to obtain money to which their creditors were properly entitled.

67. The Applicants have provided misleading information about the timing of the decision to put Gareloch into liquidation.

The Submissions of UPT on the Alleged Failure to Notify and Report Bad Advice

68. UPT has said that its role was to provide only limited technical services at the request of Kay Consultants and that they had no direct contact with the Applicants. They say that consequently they cannot have failed to recognise that the Applicants were being given bad advice as they did not know the nature of the advice they were being given, or the purpose of the arrangement.

69. They say that they had no direct knowledge of the matters contained in the complaint until after the event and that accordingly they acted in good faith throughout, being unaware that Gareloch was in liquidation until much later.

70. The administration in setting up the SSAS was done by Kay Consultants and UPT was not pro-active in recommending investments. So far as UPT was concerned it was a straightforward plan and there was no reason to suspect that anything unusual was involved. UPT has denied it gave any advice to Kay Consultants and, indeed, was not regulated to do so.

71. In regard to the claim for loss on encashment of the Allied Dunbar policies UPT has said that all that happened was that “heavy future charges which would have been taken by the insurer if the units were not encashed were being capitalised and deducted at one point in time.”

72. UPT maintains that there was no failure on its part in regard to the release of the deposit held by Butterfield as the latter did not recognise the authority of UPT to act. However, it did what it could and had signed a letter to Butterfield at the request of the Applicants’ solicitors authorising them to release the identity of the signatories. Furthermore, there was no point in UPT signing a release as it was not a party to the opening of the account and had never signed a bank mandate or been otherwise involved in the deposit.

73. UPT deny that there was any failure of care on its part in terms of scheme management as it was not the Scheme manager.

The Applicants’ Response to UPT’s submissions

74. They refute any suggestion that they signed any documentation after early January 1996 and maintain that UPT failed to process the paperwork on time.

75. While accepting that they had no contact with UPT, they maintain the latter must have been aware of the identity of the signatories of the Butterfield account.

76. The retention by Mr Green of almost half of the policy monies in a business account should also have raised concern with any competent pensions professional. 

77. UPT should have confirmed its instructions with the Applicants.  UPT as trustees and managers should not have allowed scheme assets to be placed beyond its control. They call upon UPT to explain the basis on which it was involved with the Scheme.

CONCLUSIONS 

The Applicant’s Aims

78. It is common ground between the Applicants and Respondents 1-3 that the former wished to raise funds for Gareloch and/or themselves. In a letter dated 29 April 1996 to Mr Green, Mr MacKay said: “The original object of this exercise was to obtain access to the whole of my pension”. For his part, Mr Green has said that in addition he was aware of the need to avoid the Applicants’ pension rights being lost to creditors in the event of their personal bankruptcy.

The Means to the End
79. There is no contemporary record of what was agreed at the meeting of 10 January 1996 between the Applicants and Mr Green. The common ground is that it was agreed to raise a loan to extinguish the Loanback, as that was necessary before Allied Dunbar would permit encashment of the Scheme policies. However, the Applicants say they thought that Mr Green would pay it off and be reimbursed from the policy monies. Mr Green on the other hand has said he proposed that the Loanback would be repaid by the Applicants using the Provident personal loan. The Applicants maintain that it was never the intention that the Loanback would be dealt with by way of the personal loan which I note was for more or less the same amount as the Loanback.  

80. It was agreed between the Applicants and Mr Green that the Allied Dunbar policies would be encashed and that the Scheme would be converted into a SSAS.  It was also agreed that £28,000 of the policies’ monies would be placed in an offshore fund.  The Applicants believed that at that point the SSAS would cease to exist.  Mr Green intended to invest the balance of the policy monies (approximately £29,000) in the UK.  The Applicants seem to have believed that that sum would be available for them personally.  Had it been available it would have been tax-free.

81. In terms of objectives and the means of achieving them the only significant point of disagreement between the Applicants and Mr Green relates to the repayment of the Loanback.  The Applicants believed, erroneously, that that their Provident loan would be defrayed from the policy monies and still leave them with a healthy balance for their personal and/or business use or possibly an investment with Fermain.

The Nature of the Advice
82. At the time of its liquidation, Gareloch’s assets were £260,000 and its liabilities £635,000. Any monies released by the Scheme conversion would not be likely to have a significant effect on Gareloch’s debts. The Applicants and Mr Green must have realised that. In a letter dated 10 July 1996 to Mr Green, Mr MacKay estimated that his personal assets were £20,000 and his liabilities £100,000. The monies to be realised by the Scheme conversion were likely to be of more significance to Mr MacKay personally or to the finance of the new company, Craigarron, than to the financial plight of Gareloch.

83. The MacKays’ personal financial position rather than that of Gareloch seems to me to be the key to what Mr Green actually did. The Loanback had to be redeemed before the policy monies could be realised. That was dealt with by the Provident loan. Mr Green could not have had any realistic expectation that the Applicants would be able to repay the Provident loan and, indeed, Provident eventually figured as a creditor in the MacKays’ bankruptcy.  Moreover, Mr Green placed the sum of £28,000 with Butterfield via Rock so that it was relatively untouchable in any personal bankruptcy proceedings involving the MacKays.

84. The net result of setting up the SSAS was to provide the MacKays with £28,140.30 in the NatWest Bank account, £28,000 in the Rock account with Butterfield and an avoided debt to Provident.

85. If the purpose had simply been to obtain loans for Gareloch, these could have been effected more simply through Allied Dunbar. There was no need to convert the Scheme to a SSAS. Mr Green would have been well aware of that. The result Mr Green achieved for the MacKays could only be done by the conversion of the Scheme. The Provisional Liquidator was right to be concerned when he said that the Inland Revenue would be interested in the transaction and any pensions returned.

86. The advice tendered by Mr Green to the Applicants was, in my opinion, bad advice. However, although I accept that the Applicants were not financially sophisticated, I believe they well knew what Mr Green was about. The Applicants must have been somewhat desperate to consider a scheme which, according to Mr Green, only he and a few others knew about.

Fees
87. Mr Green clearly communicated to the Applicants the level of fees he would charge by his letter of 22 January 1996. Mr Mackay countersigned this letter by way of acknowledgement. The Applicants say that they should not have to pay for this advice as it did not achieve the effect they sought.

88. What the Respondents did for their fee was to

· Have a Deed for converting the Scheme to a SSAS drawn and signed

· Redeem the Allied Dunbar policies

· Pay off the Loanback with a loan from Provident

· Place £28,000 of the policy monies with Rock at Butterfield

· Place the balance of the policy monies in the NatWest Bank account

In essence Mr Green did what Mr MacKay had agreed he should do. There was some fuzziness in the paperwork in terms of dates, but the decisive event was the Applicants’ decision to put Gareloch in liquidation and Mr Green apparently only heard of that after the event I see no reason why Kay Consultants’ fee should be reimbursed.

Kay Trustees
89. The Applicants maintain that Kay Trustees should have recognised the defects in the advice given to them.  Kay Trustees did not come onto the scene until the attempted execution of the First Deed. They had no opportunity to question the advice tendered by Mr Green in January 1996. 

UPT
90. UPT was in much the same position.  However, their contractual nexus was with Kay Consultants not with the Applicants and I accept its submissions that it had no reason to question the bona fides of the conversion to a SSAS.  UPT was nominated as pensioneer trustee under the First Deed. 

Recovery of the Funds in the Rock Account
91. Because of the failure of the SSAS to take effect, the only party with a duty to recover the fund in the Rock Account was Allied Dunbar which at all material times acted on the (understandable) belief that it was no longer a Trustee of the Scheme. Accordingly, I have no basis for criticising the alleged failure of any of the Respondents to take action to recover the monies in the account.

The Applicants’ Alleged Losses
92.1
The matter of the £28,000 in the Rock account at Butterfield is an issue for the remaining trustee of the Scheme, Allied Dunbar.  The Applicants signed the mandate to open the account and knew or should have known the terms of the deposit.

92.2
I have already said that I see no basis for reimbursing Kay Consultants’ fees.

92.3
I see no basis for making anyone apart from the Applicants responsible for their legal fees.

92.4
A sufficient explanation has been provided for the encashment value of the Allied Dunbar policies.

Generally

93.
Because the First Deed was not properly executed, the conversion of the scheme to a SSAS did not happen.  The Deed was not properly executed because Gareloch went into liquidation before its purported execution.  Mr MacKay probably believed that the Deed had been executed when he put Gareloch into liquidation immediately after obtaining the Provident loan. As it was, he seems to have jumped the gun. He has since blamed Mr Green for delay in not having the Deed executed earlier.

94.
So far as the personal affairs of the MacKays are concerned I am satisfied that none of the policy monies formed part of the personal estate with which the Trustee in Bankruptcy was entitled to deal. They were not pension monies which had vested; they were not listed in the MacKays’ Trust Deeds; and in any event their assignment was prohibited by the Pensions Act 1995. 

95.
In my view the Scheme rests on the Original Deed. Consequently, the monies on deposit in the Rock account with Butterfield belong to the Scheme. I see no legal basis for the Trustee in Bankruptcy signing away what he saw as his interest in the Rock account as those monies were not his to sign away.

96.
The monies now in the Applicants’ solicitors’ client account (£30,775.76 on 12 November 1998) which were formerly in the NatWest Bank account also belong to the Scheme.

DETERMINATION

97.
No flawed cause should support an action in law and for the same reason no Ombudsman should support a complaint which is tainted, as I believe this to be. For that reason and for the other reasons I have given I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

11 August 2006
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