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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr Michael Allen

	Schemes:
	The Manufacturers Hanover Trust Plan (the MHT Plan)

	
	The Chase UK Pension Plan (the Chase Plan)

	Respondents:
	The Chase Pensions Plan Trustee Limited (the Chase Plan Trustee)

	
	The Chase Manhattan Bank (the Chase Bank)

	
	William M. Mercer Limited (Mercer)


MATTERS FOR DETERMINATION 

1. Mr Allen complains that the value of his accrued pension rights under the MHT Plan was calculated incorrectly for the purposes of the transfer to the Chase Plan and not in accordance with the MHT Plan Trust Deed and Rules. In this connection Mr Allen says that the wrong retirement date was used in calculating the value of his accrued benefits. He also complains that the Chase Plan benefits did not provide for 5% escalation.

2. Mr Allen further complains that his pension under the Chase Plan was not paid when it ought to have been and that he has been intimidated by the Chase Bank since he raised his complaints.  
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.   I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
4. This determination brings some long standing matters to a close.  There have been lengthy submissions that are not reproduced in detail here.  The summary of events, submissions and findings that follows deals with matters in what I consider to be sufficient detail, in proportion to the issues and outcome.
PREVIOUS COMPLAINT

5. A predecessor pensions ombudsman considered a complaint (H00195) that Mr Allen had been led to believe that he had no alternative but to join the Chase Plan and to transfer to it the value of his benefits in the MHT Plan. The then ombudsman decided, in July 1997, that this matter did not lie within his jurisdiction. 
6. Mr Allen has submitted that my predecessor reached his decision on the wrong matter under H00195.  I consider it was clear what had been dealt with.  I have been reminded by Mr Allen of letters that I wrote in my then capacity as Casework Director.  One of those said: “…the matter of your complaint about information given concerning options available at the time of the transfer is, as far as this office is concerned, closed.  The decision has been made and notified and if you disagree with it you may have recourse to the courts”. There was no appeal against or application for judicial review of the decision.  

7. My immediate predecessor declined to consider the previous complaint (however put) in the context of the present investigation. I concur with his decision.  The matters that I have considered are therefore the remaining ones summarised in paragraphs 1 and 2. 

8. Mr Allen has made a number of submissions supporting his view that, as a result of a misrepresentation, he agreed to take a transfer value from the MHT Plan to the Chase Plan. For the reasons outlined above, these have not been reproduced here.

ORAL HEARING REQUEST

9. Mr Allen has requested an oral hearing.  He says that he has been disadvantaged because the Respondents have access to legal advice. He considers that there are differing accounts of material events and disputed material and primary facts which cannot be determined from the papers alone.

10. My decision was, and remains, that an oral hearing is unnecessary for me to determine Mr Allen’s complaints.  The inquisitorial and investigative powers that I have, and the processes available to me, are directed to dealing with complaints on paper.  The circumstances in which a hearing is necessary are limited.  In this case, Mr Allen, and his wife acting on his behalf, have in fact been given an opportunity to discuss the matter with members of my staff in person. I consider that this, coupled with the information available to me, has provided adequate material from which to reach a conclusion. 

THE MHT PLAN
11. The relevant Rules are the Rules contained in the Second Schedule to the Second Definitive Trust Deed dated 1 February 1990. Rule 19.3 provides in relation to non-statutory transfers:

“The value of the assets to be transferred shall be determined by the Management Committee (having regard to the advice of the Actuary) as being:-
equal to the value of all the member’s benefits (or all the Member’s benefits in 
excess of his or her guaranteed Minimum Pension) other than any insured lump sum death in Service benefits and any benefits in respect of which a transfer has been or is to be made under any other provision of the Rules, calculated in accordance with the Rules
such amount larger than that provided for in paragraph (a)…as the Principal Employer may direct…”

MATERIAL FACTS

Background
12. Mr Allen, born in February 1934, was employed by a firm called the Manufacturers Hanover Trust (MHT) from August 1986.  He joined the MHT Plan (a final salary scheme) at that time, transferring into it the pension rights he had accrued in the course of his previous employment.  Mr Allen has said that as a result of that transfer the MHT Plan awarded him 12 years and 8 months (152 months) of additional pensionable service with a guaranteed pension of £6,831.59 p.a. (the guaranteed pension) in respect of that service at his Normal Retirement Date (his 65th birthday).
13. In 1991 MHT announced its intention to merge with Chemical Bank. A money purchase scheme was set up called the Chemical Plan. After a further merger with Chase Bank this later became the Chase Plan.
14. In 1992 the employees of MHT were told that they would no longer be able to contribute to the MHT Plan, which would be wound up. As at 1 July 1992, members could not accrue further service in the MHT Plan but could:
14.1 Take  a transfer value from the MHT Plan to the Chemical Plan; or
14.2 Leave their accrued benefits in the MHT Plan which would later be subject to a bulk buy-out.
15. Mr Allen adopted the first of those options signing a form on 31 July 1992 requesting that his benefits from the MHT Plan be transferred to the Chemical Plan. 
The Transfer Value

16. A Merger Agreement (the Merger Agreement) dated 1 December 1992 provided that two calculations were involved in assessing the transfer value of the fund of an MHT Plan member. The lower was termed “Leaving Benefits” based on a member’s entitlement to leaving service benefits as at 30 June 1992. The higher was termed “Reserved Benefits” and was based on the amount reserved to meet the future cost of pensions taking into account projected salary increases of 6%. Both values were calculated assuming fund growth of 9% and taking into account 5% annual increases which would have applied to pensions payable under the MHT Plan. The difference between the two figures was to be credited to transferring members in the three years following 1 December 1992 in 36 instalments with interest at 9%. 
17. On 10 June 1992 Mr Allen received a Statement of Value of Benefits as at 30 June 1992. Two lump sums were quoted, one for Leaving Benefits (£47,007) and one for Reserved Benefits (£76,755). A subsequent revised Statement of Benefits showed Mr Allen’s Leaving Benefit as £52,865 and his Reserved Benefit still as £76,755. On this statement Mr Allen’s normal retirement date was recorded as 14 February 1994, his sixtieth birthday.  He requested that this be altered to reflect his correct retirement age of 62.
18. In November 1992 Mr Allen received a further statement stating that his Leaving Benefits had increased by £882.00 and his Reserved Benefit by £121. The transfer of benefits took place on 1 December 1992. 
19. At the time Mr Allen requested a transfer from the MHT Plan, the calculation of transfer values was governed by the Occupational Pension Scheme (Transfer Values) Regulations 1985, as then amended (the Regulations). The Regulations required compliance with Guidance Note GN11 produced by the Institute and Faculty of Actuaries. In broad terms that guidance required the calculation of what it would, at the date of transfer, cost the outgoing scheme to provide the benefits which had accrued, 
either by way of pensionable service in, or as a result of previous transfers to, the outgoing scheme. That method of calculating the transfer value took no account of the amount or form of the benefits that would be provided by the scheme to which the transfer was to be made.
20. In a letter dated 1 July 1992 Mercer, the administrators of the Chemical Plan, set out for Chemical Bank the assumptions on which it had calculated Leaving Benefits and Reserved Benefits. On 29 May 1996 Mercer provided Chemical Bank with a table showing how various assumptions produced a transfer value of £74,347 (see Appendix B). The relevant text of the accompanying letter is set out at Appendix A.
Submissions
21. Mr Allen maintains that he is entitled to the pension he would have received had he not transferred to the Chase Plan. He considers he is entitled to an annual pension of £9,451.59 in respect of his service before transfer. This calculation is achieved by adding the pension guarantee of £6,831.59 pa in respect of his transfer-in to the MHT Plan in 1987 to the value of his service from 1987 to 1992 with MHT, namely £2,620 pa.
22. Mr Allen further argues that his transfer value was incorrect for a number of reasons:

22.1 His transfer value was based incorrectly on a retirement age of 60 instead of 62;

22.2 There was a failure to take account of the absence of an escalation rate in the Chemical Bank Plan. He says that the MHT Plan rules stated that a pension derived from added years will benefit from such pension increases as are granted for other pensionable service. He believes this was not taken into account when the transfer value was calculated because 5% annual pension increases were not guaranteed; 
22.3 His guarantee of a pension of £6,832 has been devalued. He has said that at a meeting on 29 April 1996 Mercer told him that the calculation of his transfer value had taken account of a “fixed money guarantee” which represented better value than the added years awarded to him in the MHT Plan. However, he says the value ascribed to that guarantee had been reduced from £6,832 to £4,837 to take account of his revised Normal Retirement Date; and
22.4 There was a “non-statutory entitlement” (under the winding up clause) to the true cost of securing his benefits - being about £72,000.
23. Mercer maintains that its letters of 1 July 1992 and 29 May 1996 set out clearly the assumptions upon which Mr Allen’s transfer value was based and that they are in accordance with the MHT Rules and the Guidance Note GN11 produced by the Institute and Faculty of Actuaries. It argues:
23.1 Mr Allen was entitled under the MHT Plan only to the minimum statutory transfer value (about £51,500);
23.2 The calculation of Reserved Benefits represented a transfer value some 50% greater than the statutory minimum; 

23.3 The calculation of Reserved Benefits allowed for pension increases of 5% per annum on the excess over GMP;
23.4 The value of 152 months’ additional service as incorporated in the transfer value calculation was worth £52,000 whereas the guaranteed pension was worth only £39,000; and
23.5 The use of an NRD at age 60 was to the advantage of Mr Allen in that his pension would be payable for longer if it came into payment earlier and the period of discount to the calculation date for the purposes of increasing the pension to retirement is greater at age 62 than at age 60.
Delay in Bringing Pension into Payment

24. On 23 January 1996 Sedgwick Noble Lowndes (SNL), as new administrators of the Chase Plan, wrote to Mr Allen about his impending retirement, asking him to indicate whether he wished to take a tax-free cash sum and, if so, to provide certain relevant documents.  SNL wrote to Mr Allen again on 2 February 1996 setting out a proposed structure of benefits, and asking Mr Allen to fill in a form indicating his preferred structure of benefits so that his pension might be paid. He was quoted a pension of £7,344 with 3% increases and a spouse’s pension of 50%. 
25. Mercer says that no response to the above requests had been received before Mr Allen retired from his employment with Chase Bank on 30 April 1996.  Mr Allen says he did respond to the letter of 23 January on 29 January but not to the letter of 2 February as it had become redundant because he had altered his retirement date to 30 April 1996. He says that SNL returned the items included with his 29 January letter and undertook to contact him again nearer to April.
26. Mr Allen wrote to SNL on 11 May 1996 asking for quotations to be supplied in respect of with-profits annuity arrangements. He also asked for guidance on transferring to a personal pension plan.  Prior to his written request, Mr Allen says he had orally requested quotations during March and April. Quotations were provided on 21 May 1996 but Mr Allen says these included incorrect fund valuations and were therefore not viable.
27. Between July 1996 and February 1997 correspondence was exchanged between Mr Allen’s solicitors and solicitors acting for the Chase Bank, concerning the correct way to calculate the pension to which Mr Allen was entitled.   Mr Allen says that he and Chase Bank, by January 1997, were in agreement as to how his pension might be structured. Chase Bank took no further action.
28. The Chase Plan Trustee wrote to Mr Allen on 27 March 1997, drawing his attention to the Inland Revenue rules which required a pension to be bought on his behalf, and requesting instructions about how he wished his benefits to be structured. Mr Allen says this was the first time the Chase Plan Trustee had contacted him since his retirement in April 1996. He considered the letter to be abrupt and threatening. On 29 March 1997 Mr Allen wrote to the Chase Plan Trustee indicating that he had been sent the wrong form, and requesting that the correct one be sent. The correct form was sent under cover of a letter dated 11 April 1997.  In a letter to Mr Allen’s solicitors dated 19 May, the Chase Plan Trustee noted that Mr Allen felt unable in view of his complaints about the calculations, and in the absence of the quotations, to make the appropriate elections.
29. The Chase Plan Trustee wrote to Mr Allen on 23 July 1997:
“we would prefer to arrange for your pension to commence.  However, we have now obtained the Inland Revenue’s consent to allow you to opt for continued deferral of your pension, if you should so wish.” 

30. The Option sheet attached to the letter drew attention to the risk inherent in deferring receipt of benefits. Mr Allen says that he had not requested that his benefits be deferred. 
31. The letter also included details of the options available to Mr Allen for the payment of his pension, and asked him to confirm whether or not he wanted payment of his benefits to commence and, if so, what type of benefits.  The letter stated that if they received no response, the Chase Plan Trustee would assume that Mr Allen had chosen to defer payment of his benefits. Mr Allen still considered that the information provided to him was inadequate and therefore was unable to respond.
32. On 28 July 1998 Mr Allen wrote to the Chase Plan Trustee asking for payment of some of his benefits on a “without prejudice” basis, at annuity rates prevailing at the date of his retirement in May 1996.  The Chase Plan Trustee responded on 14 August 1998 stating that the Inland Revenue required his benefits to come into payment by 21 November 1998 at the latest. The Trustee added that it could not comment on the basis on which Mr Allen might accept payment (i.e. “without prejudice”) and that annuities (single life only) would be purchased at the rate prevailing on the day of purchase.  On 28 August and 3 September Mr Allen was sent examples of the pensions available based on the value of his fund. He considered that the quotations were incorrect financially and factually.
33. Mr Allen wrote to the Chase Plan Trustee on 12 October 1998, setting out the basis on which he wanted his benefits to be paid “as an interim measure”, although Mr Allen says that he had implicitly requested that his pension come into payment in April 1996. On 30 October 1998 a cheque was sent to him in respect of his tax-free lump sum, and he was asked to forward documents to enable the purchase of an annuity on his behalf.  Mr Allen responded by querying the amount of the tax-free cash sum, but provided the documents required to facilitate the purchase of the annuity.  
34. During November Mr Allen says he was in touch with Mercer but it was not until 8 December 1998 that the Chase Plan Trustee wrote in response to his queries about the tax free lump sum. The letter set out the bases on which the tax free cash sum might be paid, depending upon which elements of his pensionable service he wished to bring into payment.  The author of the letter said, inter alia:
“At no point has the Trustee refused to pay you your entitlement under the Chase UK Pension Plan. Any delay in the Trustee purchasing an annuity for you and you receiving your entitlement has arisen entirely from you deciding not to exercise your options as to the type of benefits you want to receive.
…

We should be grateful if you would advise us by return which option you wish to take. The PSO have extended their deadline until Friday December 11 1998 by which time we must put the benefits into payment.”
35. Solicitors acting for Mr Allen replied on 11 December saying that the deadline contained in the letter amounted to “unacceptable intimidation and a threat”.

36. In a letter of 15 December 1998 Mr Allen indicated that he wanted (a) a deferred final salary pension of £2,462 for his service with (MHT); (b) the balance of the tax-free cash to which he was entitled, £12,270, and (c) his fund with the Chase Plan to be invested in gilts. The second and final instalment of his tax-free cash sum was paid to Mr Allen on 12 February 1999.

37. In February and March 1999 Mercer provided Mr Allen with guaranteed annuity quotations and invited him to indicate his preferred option. 

38. On 9 March 1999 Mercer issued completed proposal forms and lump sum cheques in respect of Mr Allen’s preferred choice.  Mr Allen drew his pension from April 1999.
39. Mr Allen says that he suffered financial and non-financial injustice as a result of the errors and omissions by the Respondents that led to the delay in payment of his retirement benefits.

Alleged bullying by Chase Bank
40. Mr Allen has said that employees of the Chase Plan bullied him. The basis for this allegation appears to be the pressure put on him to bring his pension into payment. The relevant events are set out above. Particular exception was taken to the Trustee’s letter of 8 December 1998 which drew attention to the new PSO deadline.
CONCLUSIONS
The Transfer Value
41. The task of the Respondents in assessing Mr Allen’s transfer value was to give effect to Rule 19 and to assess the capital value of the Mr Allen’s accrued benefits according to the provisions of the Rules and Guidance Note GN11 produced by the Institute and Faculty of Actuaries.
42. Mr Allen considers that his transfer value was incorrect for a number of reasons. He is primarily concerned that the pension he was offered upon his retirement is less than he would have received had he remained a deferred pensioner of the MHT Plan. However, as I have explained above, the effect of fluctuations in the market upon Mr Allen’s fund in the Chemical Plan is not part of this investigation. 

43. Mr Allen argues that the wrong figure was used for his normal retirement age i.e. 60 instead of 62. I am satisfied that the use of age 60 as his NRD would have been to his benefit rather than the contrary.
44. Mr Allen argues that the transfer value was incorrect because it was dealt with in two halves. The first element was a transfer of the fund to which the Applicant would have been entitled upon simply leaving MHT. The second was a sum paid as an enhancement for joining the Chase Plan, transferred by way of monthly payments over three years and underpinned by increases of 9%. Mr Allen has suggested that this was in some way underhand. In my view the employer was entitled to offer an enhancement on that basis.  I see no reason to criticise its decision to pay the enhancement over three years, particularly as the basis was made clear to members at the outset. 
45. Mr Allen says that there was a non-statutory entitlement to the higher figure – so the enhancement to the statutory entitlement was not of significant value.  But the MHT Plan was not in fact wound up at that stage.  And even if Mr Allen was right, it would only go to whether his options were fairly represented (as opposed to the correctness of the calculation), an issue that is excluded from this Determination (see paragraphs 5 to 8).  
46. Mr Allen says that the Chase Plan was subject only to annual increases of 3% whereas 5% had been promised. However, the arrangements made by the Chase Plan are not a relevant factor in calculating what the value of his benefits were within the MHT Plan and thus what transfer value should be paid from that Plan. What was relevant were the assumptions on which the transfer value was calculated and those calculations included annual salary increases of 6% and benefit increases of 5%.
47. I have found no reason to criticise the way in which Mr Allen’s transfer payment was calculated.
Late Payment of Pension

48. The initial reason for the delay in making arrangements for the pension to be paid was because Mr Allen did not respond to the early requests for his instructions. He says this was because he had not been provided with the necessary information to enable him to make a decision. 
49. I have looked at the related correspondence.  My overall view is that the arrangements were coloured by the dispute over Mr Allen’s benefits.  Some letters apparently went unanswered.  But on the other hand Mr Allen was able to meet, and discuss matters directly, with Chase Bank. 
50. Not until October 1998 did Mr Allen indicate to the Chase Plan Trustee how he would like his pension to be structured, regardless of the outcome of negotiations between his legal adviser and that of the trustee.  He was paid part of his tax free cash sum by the end of October 1998, with the remainder being paid in February 1999.  I note that the Applicant then indicated his preferred investment options and that his request was acted upon promptly.  I have not found any unacceptable delays in checking the figures Mr Allen had queried.
51. To the extent that there were delays they were born out of the dispute and the lack of trust that, by that time, Mr Allen had.  I do not find that one side is more at fault than the other and I conclude that there was no maladministration in putting the pension into payment.
Alleged Bullying
52. The Chase Plan Trustees had a duty to bring Mr Allen’s pension benefits into payment by the deadline set by the PSO. It is probable that they also wanted to bring any continuing dispute to a close. I do not find that the respondents acted unprofessionally in the circumstances in emphasising the urgency of the matter, or in trying to force a conclusion.  I therefore have no basis for finding that Mr Allen was bullied.
In summary
53. Mr Allen clearly strongly feels that he suffered an injustice at the time of the transfer and his subsequent retirement.  These matters have been pursued for a considerable period of time and with great conviction.
54. However, for the reasons given above I do not uphold any aspect of Mr Allen’s complaints.
TONY KING
Pensions Ombudsman

2 June 2008

Extract from a letter dated 29 May 1996 from William M Mercer to Chemical Bank


“Our calculation involves projecting the amount of benefit payable each year, 
multiplying this by the probability of payment in that year and discounting it to the 
valuation date. The probability shown on the attached schedule combines the probability 
of survival and the probability of retiring at each duration. The model used projects 
salary from age nearest at the 30th June 1992 (58) to the assumed retirement age 
of 60. It does this in steps to the middle of each year of age : i.e. 58½, 59½and 60½ (durations 
½, 1½, 2½) In order to obtain an assumed retirement age of 60, we assume that there 
is a 50% probability of retirement at age 59½and a 50% probability of retirement at age 60½.

For each duration the salary shown is pensionable pay at 30th June 1992 projected by 6% 
per annum for the relevant duration

The benefit valued is (projected salary) – Projected BSP) x 18 years 6 months

60 80
                                                                             (BSP offset)

However, as the BSP offset does not come into effect until State Pension Age, the value. Of this additional benefit between assumed retirement age and 65 (£2,529) is added to give the total transfer amount of £76,876.

We have shown the pension benefit calculation in detail, however, for simplicity we have added the value of the death in service benefit at the end of each column. This is a small percentage of the total benefit” 
	
	Projected salary
	Benefit valued
	Projected Pension (reduced by offset)
	Annuity factor
	Probability of payment
	Discount factor
	Value of Retirement Pension
	Value of Death in Service Benefit
	Total Liability

	½
	22,520
	Death in service
	-
	-
	-
	-
	-
	447
	447

	1½
	23,871
	Pension plus death in service
	6,661
	13.91
	0.4942
	0.8787
	38,152
	467
	38,619

	2½
	25,303
	Pension plus death in service
	7,061
	12.79
	0.4813
	0.8062
	35,043
	238
	25,281

	
	
	
	
	
	
	
	
	
	£74,347


Table showing how various assumptions produced a transfer value of £74,347, provided by Mercer to Chemical Bank - 29 May 1996
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