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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicants
:
Mr M R Cawley 

Mr D Mitchell

Mr A S Murphy

Dr B L Marks

Scheme
:
IBM Pension Plan

Respondents
:
IBM United Kingdom Pensions Trust Limited (Trustee)

IBM United Kingdom Holdings Limited (Principal Employer)

THE SCOPE OF THIS DETERMINATION

1. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

2. Some of the complaints I have received raise issues about the application of Sections 16 to 21 of the Pensions Act 1995 which impose requirements for and about member nominated trustees. Such issues fall outside my jurisdiction and I make no findings about them.  

3. I have received several complaints about the Scheme. While each complaint contains specific allegations and the complainants make differing submissions there is sufficient commonality for me to deal with all complaints within this single determination.

4. A factor underlying the complaints is that in April 1997, the Scheme established an M Plan which gives its members benefits on a defined contribution (dc) basis whereas the C Plan which was already in existence gives its members benefits on a defined benefit (db) basis.

5. Mr Cawley complains that the Trustee has failed to ensure that pensioners have benefited from surplus funds which were over a period of time held by the Scheme. In particular Mr Cawley is aggrieved by the failure to award larger discretionary pension increases.

6. Mr Mitchell considers that the amendments made in 1997 were not allowed by the interim trust deed establishing the Scheme.   

7. Mr Mitchell queries the propriety of using funds accrued in the Scheme, and other db plans within the Scheme, to meet contributions which would otherwise be required from the employer in respect of the M Plan. He sees the 1997 changes as being entirely in the interests of IBM (a term used to describe both the Principal Employer and its holding company) and entirely negative so far as existing db members were concerned with no genuine bargain or advantage for such members. Mr Murphy complains that the effect of the 1997 amendments was to allow a new class of members to benefit from the db section of the fund, but without having made any contributions to that fund. Together with Mr Murphy and Dr Marks he claims that what they describe as the 1996 arrangements were detrimental to C Plan members. 

8. An amending deed was executed in 2000 following doubts as to whether the earlier documentation accurately reflected the Trustee’s intention, in particular whether there was an intention to operate both the db and dc sections schemes within a single fund and a single trust. Mr Mitchell queries whether the amending deed does indeed reflect that earlier intention. 

9. Mr Mitchell also made a number of complaints about the composition and partiality of those directors of the corporate Trustee (the trustee-directors) who were appointed by IBM. Dr Marks claims that the choice of trustee-directors has contributed to the issues described at paragraphs 11 and 12 and says that the Trust has done what IBM wanted. 

10. Mr Mitchell also contends that the decision to establish the M Plan and its implications were not fully and frankly communicated in a timely way to members.

11. Dr Marks, Mr Mitchell and Mr Murphy have been critical of the failure of the Respondents to take adequate action to prevent the value of pensions eroding through inflation.  They refer to a failure to honour the aim which IBM has expressed of comparing favourably with the practice of other companies. 

12. Dr Marks suggests that the Respondents have operated a mechanical rule to reduce the discretionary increases given to existing pensions: he says that the information given him by IBM and the Trustee at the time of his retirement was misleading and that there was a policy already operational in 1991 to degrade the value of pensions by 30% of the change in RPI at each opportunity.  He says that without knowledge of this policy but after analysing the increases which had been granted over previous years, and taking account of information provided at a briefing given by the Respondents, he chose not to commute his pension. 

13. There are difficulties in the way of my going back in time. Those difficulties include trying to trace people and have them recollect what the motivations were for past actions and also giving effect to any findings which may emerge, bearing in mind that in the intervening period various decisions will have been taken and various payments made.  I have a discretion, both as to whether to accept that there has been a reasonable delay in presenting a complaint to me and more generally in determining whether to accept any complaint for investigation. In exercising those discretions I have decided not to investigate or issue a determination about any actions of the Respondents prior to the Definitive Trust Deed of 1995. That is not to say that I am not having regard to events before 1995 so far as they are relevant to the issues which I am investigating.  But it does mean that I have not sought to investigate Dr Marks’ claim that he was misled in 1991 as to the policy about discretionary increases at the time when he retired and made his choice about commutation. 

14. Mr Murphy alleges that he applied his AVC fund (A Plan) to purchase additional pension and that he would have invested his money differently such that it would have been worth more to him today if he had known that IBM would be using this money to fund benefits to others. 

15. Three of the complainants say that their intention was “to seek my position on the question of consumer protection that scheme members were asking, namely “whether a company can do or say whatever it likes when it wants to recruit, retain or retire employees and then do something different subsequently.” To investigate and express a view on that would involve my straying well beyond the realm of disputes of fact and law and the administration of a pension scheme and I have not done so.

16. The complainants urge me not to “fragment” their complaints and test whether any fragment demonstrates maladministration on its own account but instead to look at the overall pattern. They see my decision not to investigate matters before 1995 as the broadest example of what they describe as a fragmentary approach. They also complain that I have failed to deal with several matters which they have set out in the course of their lengthy and detailed submissions. What I have sought to do is to steer a middle course. On the one hand, it is not appropriate for me to conduct some kind of Commission of Inquiry into the recruitment and employment practices of IBM either nationally or globally. My role is to consider specific allegations of injustice caused by maladministration or specific disputes of fact or law. I have sought to exercise my discretion as to whether to accept complaints for investigation so as to focus on the key issues which I see as underlying the references to me. To the extent that different key issues are identified then my approach can be seen as fragmented; to the extent that I have consolidated various matters under one heading, the opposite is true. In following both courses where appropriate I have not ignored what some of the complainants have referred to as a pattern of dealings on the part of the Respondents. 

MATERIAL FACTS and SUBMISSIONS

17. The IBM Corporation (IBM Corp) is a large multinational company whose head office is in the United States.   The Principal Employer is its main UK non-trading arm. The Principal Employer established the Scheme by interim trust deed in 1957 (the 1957 deed). The Trustee is a corporate body and has delegated all Trustee functions to a full committee of the board known as the Trustee Management Committee (TMC). The day-to-day administrative functions of the Scheme are delegated to the Pensions Trust Manager who is also Secretary to the Trustee, and to the pensions trust organisation.

18. Mr Cawley and Mr Mitchell were members of the C Plan and retired in 1991 and 2000, respectively. Mr Murphy was a member of the C Plan and also of the A Plan. He retired in 1997. Dr Marks was a member of the N Plan and subsequently joined the C Plan. He retired in 1991. 

Establishment of the M Plan

19. The recital to the 1957 interim trust deed states that the Principal Employer had 

"determined to establish a pension fund for the purpose of providing retirement pensions and ancillary benefits for such of its present and future employees as under the Rules … shall be admitted … in accordance with the proposals therefore lately circulated."

20. Clause 4 of the deed provides that within 12 months the Principal Employer and trustees should 

"execute a Trust Deed supplemental to these presents to formulate and bring into operation …Rules for implementing the trusts of the Fund in accordance with the proposals lately circulated as aforesaid but with such alterations or modifications as the Employer shall consider reasonable or expedient and the Trustees shall approve".

21. The proposals referred to as having been circulated have not been  located. A second interim trust deed was executed in March 1958 and the definitive deed was executed on 19 May 1959.

22. Under Clause 5 of the interim trust deed it is stated that the rules "shall provide" for 

“(a) The making of contributions to the Fund by the Employer and

(b) The provision as the main object of the Fund of retiring pensions for members on retirement at a specified age." 

23. Clause 6 states that the rules may provide for, among other things, 

"(g) The alteration or modification of the trusts of the Fund or the Rules but not so far as to effect any change in its main purpose or to result in any payment being made to [IBM] out of the Fund".

24. From time to time the Scheme was modified to introduce various "plans" each with a separate benefit structure. In 1982 the Principal Employer decided to establish the C Plan which would offer better benefits than the N Plan although unlike the N Plan, which was non-contributory, members would be required to contribute a proportion of their earnings.  Under C Plan rules, normal retirement date was the member’s 63rd birthday and pensions accrued at a rate which would entitle members to receive a pension of two-thirds their final pensionable earnings in 38 years, ie an accrual rate of approximately 1/50ths. There was no provision for guaranteed increases to pensions in payment.  In the same year the A Plan was established to receive Additional Voluntary Contributions (AVCs).  Another AVC plan, the T Plan, which Mr Mitchell joined,  and which is a money purchase plan, was added in 1988. 

25. Because of changes introduced by the Finance Act 1986, the Principal Employer decided to decrease employees’ contributions to the C Plan, and this was done.

26. A definitive trust deed and rules (the 1995 deed) were dated 13 April 1995. These provided, among other things, that the Principal Employer could  

· Use any surplus to fund contributions holidays 

· Set employers’ contributions rates, having considered the advice of the actuary 

· Close the Scheme to new members or introduce new members 

· Require the Scheme to be wound-up. (The Trustee had a like power.)

The Trustee could

· Increase pensions by such an amount as it determined from time to time on the basis of advice from the actuary and with the consent of the Principal Employer. 

· Augment benefits, having considered the advice of the actuary and obtained the consent of the Principal Employer on the basis that the employer paid such further contributions into the fund as the actuary recommended as necessary.

· after consulting the actuary  the Trustee might

“at any time and from time to time with the consent of the Principal Employer alter or modify all or any of the trusts, powers or provisions of this Deed or of the Rules and any such alteration or modification may have retrospective effect."

However, no alteration or amendment could be made which

"shall operate to effect a change of the main purpose of the Plan as set out in the Interim Trust Deed".

In addition no amendment could be made which

"authorise[d] the transfer or payment of any part of the Fund in any circumstances to the beneficial ownership of any Employer."

27. The "Fund" was defined in the 1995 deed as meaning

“the assets and monies held for the purposes of the [IBM Pension] Plan.”

28. The 1995 deed provided that 

“in reaching any decision or opinion for the purposes of the Plan, the Actuary may act on such assumptions and proceed in such  manner following consultation with the Principal Employer and the Trustee as the Actuary thinks appropriate.”

29. By 1996 the Principal Employer had decided to make changes to the Scheme. These changes were partly necessitated by the need to take into account requirements of the Pensions Act 1995, for example relating to member-nominated trustee-directors and the obligatory Limited Price Indexation (LPI) increases.  Another factor arising from a review of its remuneration package, which included pensions, was that the Principal Employer wanted the pensions of future employees to be on a dc rather than on a db basis.

30. The Trustee’s then secretary prepared a briefing paper for consideration by a meeting of the TMC which was to be held on 12 December 1996.  The briefing paper put forward the Principal Employer’s proposals and explained that IBM needed to stabilize its pension costs and provide what it considered to be a more valued and easily understood form of pension to its future workforce, which might not be expected to stay with IBM for such long periods.  The Principal Employer therefore proposed introducing a new dc section  to be operated under the existing trust together with the db sections.  The trust documents would need to be updated for this purpose.

31. A section of the briefing paper covered legal, actuarial and general points. It stated that consideration had been given to current members and to pensioners and deferred members. The paper noted among other matters that 

· “[The Principal Employer] felt that the new arrangements did not change the position for existing retirees in any way at all, but was prepared after discussion to reassure pensioners that this was the case …. 

· [Solicitors for both the Trustee and the company] agreed that running a [db] Scheme and a [dc] Scheme under the same trust is appropriate and indeed recent guidance and interpretation on the Pensions Act actually deals with this arrangement and the associated prioritisation of different liabilities….

· [The actuary also agreed] that the use of a single trust as part of the overall package is an approach that the Trustee can accept."

32. The paper also dealt with the question of how to fund the LPI increases, the cost of which was said to be about £70m. The paper said that the Scheme had a funding surplus which would more than cover the cost. Solicitors for both the Trustee and the Principal Employer had said that the latter could probably ask members to cover the cost of LPI increases but said that for employee-relations reasons the Principal Employer had decided that the cost of LPI should be borne out of the surplus and thereafter by the Principal Employer.

33. The paper concluded with a summary which said

“This proposal is considered to be a well balanced package allowing the fund to ….move to a more appropriate pension arrangement for the future workforce and ensure that no existing member is disadvantaged by the changes.” 

“[The Trustee’s solicitor agrees] that the proposal is wholly proper and something the trustees can support.”

34. The TMC met on 12 December 1996. At that time the chairman was DM Child, chairman of Lombard North Central and the members were 

· Professor Sir James Ball – Professor of Economics, London Business School

· D J Gamble – Chief Executive of British Airways Pension investment Management Limited

· B Morley – retired Pensions Trust Director

· S Dyson – Director of Software, IBM in the UK

· A Grinstead –  Director of Human Resources, IBM in the UK

· JS Lamb – Director of Finance and Planning, IBM in the UK

· JB Morgans—General Manger, IBM in the UK and Ireland

· T F Cadigan – Chairman IBM Retirement Funds, IBM Corp.

35. All the above were present except Mr Cadigan and Mr Dyson. Representatives of the Scheme’s Actuary were there as were representatives from the Trustee’s solicitors. 

36. The TMC considered the  briefing from the Trust Secretary together with  various slides prepared by the Principal Employer. According to the slides, the proposed changes would have no impact on retired and deferred members, the LPI increases represented an improvement to members’ benefits,  and C members would also have the option to transfer to the M Plan should they so wish. Other slides set out the Principal Employer’s business case for the changes. They showed, among other things:

· that short term money-purchase pension costs could be met from the existing surplus

· the long term cost of providing C Plan benefits was 14.5% of pensionable salaries including LPI whereas the cost of providing M Plan benefits was 10.1%. 

· the Principal Employer considered its “internal drivers” to be workforce strategy, contemporary pension arrangements, and the predictability of pension costs.

Three of the complainants suggest that this briefing underestimated the cost-saving to IBM because it did not allow for the introduction of “thousands of bulk purchased employees and temporary employees”.

37. At the meeting, the representative of the Trustee’s solicitors gave an overview of the responsibilities of the trustee-directors. He said the fundamental responsibility was to act in the best interest of all members and that all members must be considered and treated in an equitable manner.  

38. The minutes show there was a lengthy discussion about protecting the assets of both the M Plan and the db plan members. The solicitor  explained that the changes to the rules were being drafted to ensure that assets invested for M Plan members would not be used to provide defined benefits in the event of the Scheme being wound up with a shortfall. He agreed to produce a briefing paper to show how this would be achieved. 

39. The minutes show that the chairman then summarised the proposals

“and the impact on the areas which (the trustee’s solicitor) had advised the Directors to satisfy themselves. Firstly in no cases would the accrued rights of any member be reduced, secondly all classes of members had been considered in the light of the proposed chances and finally the trustees had considered whether they are acting in the best interest of the members in agreeing to the changes. (The Trustee’s solicitor)  assured the trustees that using a single trust was a wholly proper method of handling the proposed arrangements and that in accepting the proposal as a whole they would be acting properly and in the best interests of the members."

40. The minutes of the meeting record that the trustee-directors unanimously resolved to accept the proposal for the new arrangements.

41. In early January 1997 the Trustee’s solicitors wrote to the Trustee confirming the advice to accept the Principal Employer’s proposal and confirming that in proceeding with the proposal the director-trustees would be acting properly and in the interests of present and future members.

42. On 31 January 1997 the Trustee’s solicitor provided the briefing paper on winding-up promised at the meeting on 12 December 1996. The paper stated that although a formal decision had already been taken to ring-fence benefits, two other options, which were summarised would have been possible.

43. On 15 April 1997 the solicitors reported to the trustee-directors on the changes which would be needed to update the trust documentation to take into account the changing statutory requirements, and the establishment of the M Plan. Its report said that 

"When the 1995 Rules were executed the Plan provided [db] pension benefits by reference to the … C Plan … and N Plan. One of the paramount reasons why it is important that the new Rules are adopted as quickly as possible in 1997 is that fact that it was decided to introduce a ‘money purchase’ … section to be known as the ‘M Plan’ which came into operation with effect from 6 April 1997."

44. The TMC met on 24 April 1997.  By that time various changes had taken place in the composition of the trustee-directors and their number had increased from 8 to 12  due to the addition of the member-elected trustee-directors. All except one trustee-director attended the meeting which was chaired by Mr Morgans. The TMC considered their solicitors’ report and the proposed trust documentation.

45. The minutes of the meeting record that following discussion the meeting unanimously resolved that the trust documentation should be executed and that two trustee-directors should sign and seal the documents. The 1997 trust documents were executed the same day.

46. The changes were implemented by execution of three documents which entirely replaced the 1995 deed, namely

· the 1997 definitive trust deed (the 1997 deed),

·  a deed establishing the Defined Benefit Section Rules (the db rules) and 

· a deed establishing the Defined Contribution Section Rules (the M Plan rules).  

47. Recital 3 to the 1997 deed sets out that 

"The Trustee … is desirous .. of replacing the 1995 Deed in its entirety by the adoption of this Deed, a Deed establishing the money purchase section of the Plan and a Deed establishing the Defined Benefit Section of the Plan.”

48. Key provisions of the Trust Documents are set out in the Appendix to this determination.

49. On 24 February 2000, the respondents executed the 2000 deed of amendment, which did not have retrospective effect. The amendment was made under the power of amendment conferred under the 1997 deed. The recital to the deed of amendment sets out that at the time the 1997 deeds and rules  were executed, the Respondents agreed

· "that the Defined Benefit Section of the Plan and the Money Purchase Section of the Plan were to be two sections of the same Plan and the same Trust, secured by the assets of one Fund (as defined in the 1997 Deed) and;

· “that the Principal Employer should be at liberty, having first obtained the advice of the Actuary, to determine that credits to be made towards the Retirement Account of each Member of the M Plan be allocated from the Fund without the need for each Employer to make contributions to the Plan" and

· “[The Respondents] have agreed to ‘amend the M Plan Rules in order to reflect more fully the agreement of the [Respondents] referred to in D (ii) above.”

The Actuary confirmed that in his opinion none of the amendments contravened provisos of the amendment clause, and had already given a certificate under section 67 of the Pensions Act 1995 ie certifying that in his opinion the exercise of the amendment power would not adversely affect any Scheme member in respect of the member’s entitlement or accrued rights, without the member's consent.

50. The 2000 deed of amendment then deleted rule 1 of Schedule C of the M Plan rules and replaced it with a rule which reflected the Respondents' intentions as expressed in the recitals.

51. At the time of the 2000 deed of amendment there were approximately 8409 db members and 8526 dc members in the Scheme.

Submissions as to whether the 1995 deed was in accord with the Interim Trust Deed 

52. Mr Mitchell “finds it difficult to believe that the generous spirits who framed the 1957 Deed would have approved of such a mean-minded Scheme”. He submits that the changes introduced were not permitted by the 1957 interim trust deed establishing the Scheme.

53. The Respondents say the changes do not alter the purpose of the Scheme which still exists to provide retirement pensions and ancillary benefits for present and future employees and in particular still provides retirement benefits for members.  IBM points out that although benefits under the M Plan are calculated on a different basis (by reference to investment performance), they are nonetheless benefits within the wording of the interim trust deed.

54. The Trustee draws attention to Clause 4 as showing that the proposals were not immutable and envisaging that amendments to the proposals might be made before the definitive trust deed was signed. 

55. The Respondents say that if Mr Mitchell is correct, then the 1957 interim trust deed would not have allowed the introduction of the AVC plan to which Mr Mitchell belongs. Mr Mitchell says the AVC plan is not on the same footing as the C Plan, but is merely an adjunct to it. 

56. Mr Mitchell says that previous changes had been evolutionary, not revolutionary.

Submissions as to whether documentation reflected intention of the Trustee

57. Although Mr Mitchell  accepts that the Trustee  always intended for the db and the dc plans to be administered under the same trust instrument,  he does not accept that there was always intended to be one single fund.  He believes that the documentation relating to the 12 December 1996 meeting does not mention a single fund and he says

“in its communication with members, IBM had given the clear impression that the M Plan was a separate Scheme, with a separate fund, which was nevertheless to be administered by the same Trust… Nowhere, I repeat nowhere,  did it ever suggest to members in 1996-1997 that there would be just one fund.”

58. The Respondents say it was always their intention  to create a single fund.

59. The Respondents draw my attention to the wording of the 1997 deed and rules. They rely on the definition of Fund in the 1997 deed and in addition point out that under the M Plan rules if the entire value of a retirement account cannot be used, for example because provision of benefits would infringe Inland Revenue approval, the excess is retained within the Fund. They assert that the same is true of any excess remaining when a member who has left service with fewer than two years' service takes a refund of contribution. Further, they point out that  if the funds in a retirement account are insufficient to pay benefits for spouses and children, the shortfall  is  made good from the assets of the Scheme as a whole. They also explain that under the winding-up provisions there are separate rules relating to the special treatment of money purchase benefits. They submit that these provisions would be unnecessary if there were two separate funds from the outset.

Use of the Fund

60. In April 1997 and subsequently until 2002, the Principal Employer used the monies  in the Scheme’s fund to fund its own contributions to the Scheme, including its contributions for those employees in both the C Plan and the M Plan and the cost of LPI increases. A surplus had begun to accumulate in 1992. There was a sharp rise in the surplus in the year ending December 1997 which continued until 2000. The major cause of the increase was good investment performance which more than offset the change to valuation assumptions to take account of the increased longevity of members. Three of the complainants say that a major cause of the increase was the continuing effect of IBM’s actions in making more of its salary benefits non-pensionable. 

61. As noted above the 1995 deed provided that any surplus could be used to fund contribution holidays. 

62. As at 31 December 1995 the Scheme was assessed as being in surplus by about £257 million. The briefing paper produced in December 1996 indicated that the then surplus, being about £220 million, was sufficient to allow the Principal Employer to take a contributions holiday on both the dc and db plans “for the next few years.”

63. The slides considered at the TMC on 12 December 1996 (when the proposed establishment of the M Plan was discussed and agreed) indicated that the proposal was to use the surplus in the Scheme fund to cover short term money purchase costs. 

64. An actuarial valuation of the Scheme as at 31 December 1996 showed that 

“as determined…. by… the principles and requirements of the Pension Scheme Surpluses (Valuation) Regulations 1987.” 

there was no statutory surplus but that on a Minimum Funding Requirement basis the Scheme was funded 175% and there would be satisfactory coverage on a notional discontinuance.

65. No express consent was needed from the Trustee to the Principal Employer reducing the surplus by taking contribution holidays. The Trustee did have power to increase pensions in payment provided that this was on the basis of actuarial advice and with the consent of the Principal Employer. 

66. On 13 November 1997, the TMC held a meeting to review a paper presented by the actuary dealing with a review of the funding strategy for the db section and prepared in light of changes in the 1997 budget. 

67. The actuary said that on the current set of assumptions, liability coverage was 112% with a surplus of £239 m and on that basis the Principal Employer’s contribution for 1997 had been nil. The paper discussed various alternative assumptions which might be used in preparing valuations.  The actuary gave his opinion that the projected residual surplus as at December 1997 would be sufficient to fund M Plan contributions for 1998 subject to certain provisos.  Following the review of the paper Mr Morley 

“asked if consideration should be given, by the trustee, as to how the projected surplus should be used, ie should consideration be given to using it to enhance the level of any pension in payment increases. The Secretary pointed out that in accordance with the provisions of the Trust Deed & Rules the decision on contributions into a scheme which was in surplus rests firmly with the Company. It was agreed that the question of the trustee’s role where a surplus exists would be revisited at the next TMC meeting. Mr Lamb confirmed that the Company would be looking at the matter of a discretionary increase in the near future and that he would pass on Mr Morley’s views to Ms A Grinstead (as Director of Human Resources).”

The meeting agreed to accept the proposed funding strategy and actuarial assumptions set out in the actuary’s paper.

68. The TMC met on 12 February 1998. The meeting considered a paper presented by the Trustee’s solicitor as part of a review of the changes made in 1997. The introduction to the review said that in 1997 the actuarial valuation report showed a substantial ongoing surplus and at the same time there was a statutory obligation to introduce LPI. It said that four key decisions had been taken namely to extend the Principal Employer’s contribution holiday, to provide LPI increases without changing the Scheme’s benefit structure or employee contribution rates, to introduce the M Plan and

“to maintain the company’s discretionary practice regarding increases to pensions in payment for service prior to April 1997.”

69. The paper then reviewed the advice the Trustee had been given and  the various powers of Trustee and employer in the trust documentation. It said that in the period leading up to the implementation of the above decisions, the Trustee and its advisers had requested the Principal Employer to-

· provide LPI increases from the resources of the Fund (ie without any adjustment to benefits or employee contributions) and;

· guarantee increases to all pensions in payment at a minimum of 70% of RPI (ie to change the funded discretionary practice into a guarantee).

The Principal Employer was said to have agreed to the first but refused to agree to the second request but had confirmed that it was not its intention to vary  the  practice of awarding discretionary increases to pensions in payment which it had operated for a number of years. Three of the complainants comment that prior to 1996 the Trustee was not making proposals about increases in pensions: the proposals were coming from the Human Resources Department of IBM UK.

70. The solicitors reported that the only further action open to the Trustee to prevent the use of the surplus as proposed  would have been to refuse to agree to the introduction of the M Plan. The solicitors said that particular consideration had been  given to this in the light of the proposed use of the surplus to reduce employers’ contributions to this new section. However, given the ‘balance of powers’ under the Scheme between the Respondents it was noted that it was open to the Principal Employer to use the ‘surplus’ to reduce employer contributions in any event. It had therefore remained open to the Trustee to agree to the introduction of the M Plan. Three of the  complainants submit that refusing to agree to the introduction of the M Plan was not, as the solicitors advised,  the only further action open to the Trustee. They submit that “it was only necessary to refuse to agree to transfers.” They also submit that it was only open to the Trustees to agree to the introduction of the M Plan if that was in the interests of the members. 

71. The solicitor’s paper then reviewed decisions by my predecessor about the use of Scheme surpluses and various other factors including that the Principal Employer continued to enjoy a contribution holiday. The paper concluded that the Trustee had used its limited power properly and in the best interest of beneficiaries but advised that they should keep the funding position of the Scheme under review and should also keep under review the application of any future surplus.

Submissions as to funding  employer contributions to the M Plan 

72. Mr Mitchell does not accept that the funds accumulated in the db plans could legitimately be used to defray contributions in respect of the M Plan. He refers in particular to the case of Kemble v Hicks [1999] PLR 287 in which Rimer J found that money purchase members of a Scheme had been improperly subsidised by final salary Scheme members. 

“because the surplus remained held on the trusts of the final salary Scheme.”

73. Three of the complainants have referred me to a quotation from the judgement of Knox J in Hillsdown Holdings plc v Pensions Ombudsman and others [1997] 1 All ER 862, a case where my predecessor directed the return by Hillsdown of payments of surplus from a pension fund which had been transferred to them.

73.1. The Judge described my predecessor’s conclusion as being based on a view that the transfer could be described as the improper use of a power for a purpose other than the use for which the power was granted. 

73.2. Hillsdown as the employer had power at any time to reduce, suspend or terminate its liability to pay contributions under the scheme Knox J said:

“Clearly the power was given to it for its own benefit and there can be no question of any fiduciary duty being used in relation to the exercise. But where it does seem to me that the obligation of good faith would have applied to restrain Hillsdown’s unilateral pursuit of its own interests without a proper regard to those of its employees and retired employees would have been in a combined operation of the power to adhere further employers while at the same time suspending its contributions which would otherwise have been payable in respect of them for the purpose of running down a surplus certified to have arisen ex hypothesi in relation to the service of employees of other employers which were in the FMC scheme before the date at which the surplus was certified.

…it would in my view constitute a breach of the implied obligation of good faith on the one hand to enlarge the class of employers and so bring in large categories of new members and at the same time decline to make contributions in respect of such new members for the purpose of running off a surplus which has arisen in relation to other members at the time at which the surplus was certified. It is one thing for an employer to take a contributions holiday in respect of a category of existing members and quite another to introduce a large class of new members and take a contributions holiday in relation to them so as to accelerate the effect of the contributions holiday in relation to existing members.”

74. The three complainants see significance in the number of employees supported by the Scheme as halving between 1989 and 1995 and then doubling by 2001. Dr Marks says that thousands of fixed term contract employees became eligible to join the money purchase section who had not previously been in any IBM plan.

75. The Respondents draw my attention to Barclays Bank PLC v Holmes & Ors [2000] PLR 339 in which Neuberger J said

"it must be possible for a final salary scheme to be amended to include a money purchase Scheme on terms which enable the employer to effect his contributions in the money purchase Scheme from the surplus in the existing final salary Scheme, provided that this does not infringe the terms of the existing trust under which the final salary Scheme is held, and provided that it is permitted by the amending deed."

76. Neuberger J said further that

"In my judgement, the essential feature in Kemble, which led the judge to his conclusion was the terms upon which the deed setting up the pension scheme was amended to introduce the money purchase scheme."

He distinguished Kemble from the Barclays case because in Kemble the announcement of the money purchase scheme had contained the statement that “the Company will pay contributions to the new money purchase plan.”

77. Mr Mitchell asserts that there is a crucial difference between the Barclays case and Kemble in that the C Plan is a contributory plan and that members’ contributions over the last 10 years amount to approximately 30% of db contributions.  Another difference he believes to be salient is that in the Barclays case the Trustee had a discretion over an excess arising on winding-up whereas in the Scheme, the entire surplus belongs to db members.

78. Mr Mitchell says that in any event the wording of Rule 1(2) of Schedule C of the M Plan rules did not permit the use of db funds to defray the Principal Employer’s M Plan contributions. Mr Mitchell's basic contention is that since the rule refers to "contributions", the "acceptable alternative method" by which an employer must make contributions must relate to a method of paying contributions, and not to the source of the contributions. He comments that  Rule 1 (1)(a) does not define a method of making contributions and says it is not clear what method the 'alternative method' of Rule 1(2) is an alternative to. Hence,  he believes the rule has no clear meaning at all.  He also asks to whom the alternative has to be acceptable: he argues that it is for the Trustee to ensure that the method of payment was acceptable and commented that the power to deem the method unacceptable was apparently surrendered by the Trustee when it later approved the amendments of 2000. 

79. The Trustee replies that the interpretation of Rule 1(2) should be construed as enabling the crediting of contributions to  retirement accounts from surplus. The Trustee argues that this is consistent with Schedule E which allows benefits to be paid from the Fund where the value of the retirement account is insufficient.  The Principal Employer argues that because a rule is ambiguous does not mean that it has no meaning and that the only feasible meaning to be given to the words is that they envisage an alternative to actual payment. If the words merely referred to an alternative method of payment, they would have to be more specific as to how and when payments should be made. If they referred, for example, to the possibility of paying by instalments, then there is no reason why the words should not have applied to contributions under Rule 1(1)(b) as well as to Rule 1(1)(a).  Furthermore, where actual payment is required the word pay or payable or the like is used. This, they say,  is to be contrasted, for example, to the wording of Rule 5(1)(b) of Schedule C which refers to contributions allocated  by an employer.  

80. Mr Mitchell also impugns the decision to make the 1997 changes,  on the basis that  there was no quid pro quo obtained in exchange for using money in the Fund as an alternative to IBM paying contributions into the fund in respect of the M Plan. He says that the confirmation from IBM that it did not intend to change its current discretionary practice on increasing pensions merely re-stated the status quo. The Principal Employer denies this proposition and says that the statement was not a mere summary of the status quo  but rather a statement of intention. 

81. Mr Mitchell says it is meaningless to say that the Principal Employer might have reduced accrual rates or increased members’ contributions because to do so would have raised a storm of protests. No reasonable body of trustees properly directing themselves would have reached the decision that was reached as it was not in the interests of any of the beneficiaries and was therefore irrational. Alternatively he believes the decision was a result of mistakenly considering the irrelevant improper factor of its benefit to the Principal Employer in its entirely separate role as a contributor to the M Plan. 

82. The Respondents say that the changes were a benefit to active members while being of (at the least) neutral effect to other beneficiaries. They say  that if the M Plan had not been introduced, IBM could have continued to use the surplus to fund contribution holidays  or it could have run down the surplus by allowing new joiners into the Scheme. The LPI changes were required by legislation, but they could have been introduced on the basis that members paid for them.  The Principal Employer points out that the Trustee, at its meeting on 12 December 1996, was informed that the cost of continuing to provide C Plan benefits would be 14.5% (as opposed to 10.1% for M Plan members).

83. In 2000 the actuary advised that the Principal Employer should resume its contributions in 2002 and the Principal Employer did so.

Communication with Members

84. Mr Mitchell says that the intention to fund M Plan benefits out of C Plan funds was deliberately concealed from members in that no reference to it was made in the information pack sent to members in early 1997 and the first members knew of it was when the 1997 members’ report was published in the spring of 1998.  He says that 

“Even then, the relatively small sum involved at this point (£2.7m) gave no real signal of IBM’s long-term intentions. It is only the repetition of this note in the two subsequent reports, coupled with the increasing size of the sum involved, that have made this clear.”

85. The Respondents say there was no obligation to inform members and that the information was appropriately revealed at an appropriate time.

86. On 16 January 1997, Ms Grinstead, in her capacity as Director of Human Resources, wrote to existing pensioners to explain the various changes taking place, and to reassure them that their existing pension benefits were not affected. She wrote to the active members on 22 January 1997 to explain "the changes to the plans" and how they affected members, who were being given the option to join the M Plan although it was anticipated that most would not choose to do so. An information pack was enclosed. The letter pointed out that pensions were a significant part of their compensation package, and referred to other benefits IBM offered employees. A sheet outlining those benefits was enclosed. It listed as a “new facility” the opportunities to purchase insurance at favourable rates.

87. An announcement was also enclosed made by Mr B Morgans, the General Manager.  Dealing with indexation of pensions payable under the C Plan this stated, 

“The ongoing cost of this enhanced benefit is significant. This increased cost could have been shared with employees, by increasing employee pension contributions or reducing pension accrual rates. However, IBM has decided to underwrite the full cost of this benefit change.” 

That announcement and the accompanying information pack did not refer to any intention to use monies which had built up in the C Plan to fund the Employer’s contributions under the M Plan. It did make clear that the C Plan was with immediate effect to be closed to new members. 

88. The information pack sent with Ms Grinstead’s letter included

88.1. A series of questions and answers. One answer was that the Trustee had reviewed and approved the proposals in December 1996.

88.2. Information about the M Plan. The information sheet said

“IBM will contribute 6% or 8% of an employee’s pensionable salary on a monthly basis [depending on age]…The two tiered structure has been designed to provide a competitive pension for all, recognising that the level of pension funding required increases with age...”.

"The [M] Plan will be set up within the IBM Pensions Trust. The Board of Trustees will administer this fund alongside the existing defined benefit plans … and it will be governed by the Trust Deed and Rules. The contributions to this Plan will be kept entirely separate from the assets of [the Principal Employer]”.

Three of the complainants point to the use of the phrase “this fund” and say that this can only reasonably be interpreted as distinguishing the M Plan fund from some other fund and thus indicating that the M Plan was separately funded.

89. The 1997 annual report for Scheme members (dated April 1998), included a statement that: 

“During the year, Company Contributions of £2.7m have been funded from the surplus of the [DB] Plans.

Under the heading "Financial Review", the 1997 Annual report set out that 

"In their valuation report the Actuaries confirmed to the Trustee that the [DB] Plan assets were in surplus and more than sufficient to meet the liabilities under the Plan’s Rules at the date of valuation. During the year the employer has taken a contribution holiday from the funding of the [DB] Plan and has also funded employer contributions to the [M] Plan from the [DB] Plan surplus. This funding is clearly reported in the notes of the accounts."

The notes to the financial statements said that

“During the year Company Contributions to the Defined Contribution Plan have been funded from the surplus of the Defined Benefit Plan. This £2.7m funding is shown as a ‘Transfer’ between plans (see page …).”

Three of the complainants see significance in the failure (in their view) to make clear that all of the employer’s M Plan contributions were funded in this way. 
90. A similar statement about DC contributions (although obviously with different figures) appeared in the members’ 1998 report. The 1999 report conveyed similar information except that the reference was to the “Defined Contribution Section” and a transfer between sections (instead of between plans).

91. Mr Mitchell complains about changing terminology regarding plans, Schemes, funds and sections. He points out that the word “section” is nowhere  used in documents issued to employees in 1997. He then goes on to say 

“In the 1997 and 1998 Pension Plan Members’ reports, in the part headed Funding, refer to the [db] Plans and the [dc] Plans. In the latest report, for 1999, the word Plan has been replaced by the word Section. There is no explanation for this change in terminology. Apart from this change the reports appear to use the same terminology in the same senses as the 1997 investment strategies …

92. Mr Mitchell goes on to say that when replying to various complaints made to the Trustee,  the Pensions Trust Manager frequently uses the word section and has stated on several occasions that the C Plan and the M Plan are 

“ ‘just different sections of the same Pension Scheme.’ This is in complete contradiction to the 1997 documents IBM sent to employees.”

93. He complains that 

“a) over the past year IBM and the Trustee have been trying to rewrite history and pretend that while there may be separate Schemes for benefit purposes there are not separate Schemes for funding purposes.

b) this rewriting is intended to remove the possibility of future objections by members.

c) this rewriting is prompted by legal advice taken as a result of a trustee resignation and members complaints.

d) the Trustee had acquiesced in this rewriting.”

94. The Principal Employer replies that the terminology more closely reflects the terminology of the deed and there is no reason why members should have any objection as it makes no difference if the money purchase section is called the M Plan or the money purchase section. Any change would not remove any member’s legitimate claim (if any).

95. The Trustee says

“The terminology used in member communications issued by the Trustee has evolved over a number of decades as, indeed, the Plan has. Historically the term “Plan” was used … It was thus a natural extension of this tradition to refer to the Money Purchase section of the Plan as the M Plan. However as more benefit structures have been introduced, culminating with the M Plan, it has become more important to ensure that there is clarity for the membership when different sections are referred to.  Since the [Scheme] is also referred to as ‘the Plan’ the word ‘Section’ has been adopted to describe more accurately the underlying structure of the Scheme and the trust as a whole. The use of terminology, with a view to ensuring that there is no confusion on the part of the members as to the trust from which their benefits derive, cannot in itself change the legal structure of the Scheme …It is however considered that the clarification of the terminology more accurately reflects the legal structure of the Scheme and more properly describes to members that structure.”

Failure to use accumulated funds for benefit of members / acting for the benefit of IBM

96. I have grouped together facts and submissions about these allegations which seem largely to be two sides of the one coin, being about the decision to allow the Principal Employer contribution holidays by utilising existing monies in the fund for that purpose rather than applying those monies to provide greater or more frequent discretionary increases to pensions in payment. Subsumed within this heading is also the allegation about the partiality of the Trustee directors. 

97. The LPI requirements apply to service accrued after 5 April 1997.  There is no statutory right for benefits to be increased to reflect inflation so far as such benefits relate to service accrued before that date. There is however power within the trust documents for the Trustee, subject to the consent of the Principal Employer, to increase pensions at its discretion by such amounts as it determines from time to time on the advice of the actuary.

98. Handbooks issued to both active and retired members of the Scheme in 1995 stated:

“It has been the company’s practice to review pensions on a regular basis and to make discretionary increases at varying intervals but not necessarily on an annual basis. The company therefore makes a specific allowance for increases at 70 per cent of the Retail Price Index.”

99. The handbook for active members included a summary of the pension increases over the previous 10 years.

100. At the meeting in December 1996 when consideration was being given to the establishment of the M Plan, the briefing paper said, among other things, that in the recent past, discretionary increases to pensions in payment had amounted to around 70% of inflation. Mr Baker, the author of that paper was quoted as saying: 

"following meetings between Mr Baker and all the Independent trustees [IBM] was asked to consider guaranteeing its current discretionary practice at 70% of RPI."  IBM would not agree but was ‘prepared’ to confirm it did not intend to change its current discretionary practice.”

101. At the meeting a representative of the Principal Employer confirmed that it did not propose to change its discretionary practice on providing increases to pensions in payment in respect of service before April 1997. Two of the trustee-directors (Messrs Gamble and Morley) raised the question of guaranteeing pension increases but IBM indicated it was not prepared to agree to this, while reiterating that it had no plans to change its stance on discretionary increases. Ms Grinstead who was also a trustee-director confirmed at the meeting that in the information she was to provide to pensioners she would assure them that the Principal Employer did not intend to change its discretionary practice relating to service prior to April 1997. 

102. In the letter to pensioners following that meeting Ms Grinstead wrote:

“IBM has operated and will continue to operate a practice of awarding discretionary increases to pensions that are being paid in relation to IBM service PRIOR to April 1997. The last discretionary increase was awarded this month to all members who retired on or before October 1996.”

Three of the complainants say that this assurance was weaker than that promised at the meeting. 

103. In the information pack sent to active members (see paragraph 88) the question and answer sheet included a question about backdating LPI for service before April 1997, the answer being that the cost of so doing was prohibitive. 

104. The Scheme’s Annual Report for 1997 set out pension increases since April 1992 and showed the intervals between such increases. Earlier reports had shown increases over a ten year period. 

105. The practice which seems to have been followed in deciding when and by how much to increase pensions in payment to which LPI did not apply, is illustrated by what happened immediately before the changes were made in 1997.  On 25 November 1996 a member of the Principal Employer’s human resources department wrote to the general manager of IBM to ask his approval for a pensions increase of 70% of RPI starting in January 1997. This proposal had been approved by Ms Grinstead in her capacity of Director of Human Resources, and by Mr Lamb (a trustee-director who was also Director of Finance and Planning for IBM UK), and was supported by information provided by the Pensions Services Manager.  The request set out that

“We would like to implement this change in advance of the communications on the other pension plan changes. This will demonstrate to our pensioners that we are continuing to manage pensions in payment in accordance with our existing practice.”

106. The General Manager approved the request.  At the meeting of the TMC on 12 December 1996, Mr Lamb told the meeting that a pensions increase of 2.1% had been agreed by the Principal Employer. Three of the complainants comment that what had happened was not that the Principal Employer had agreed to a proposal initiated by the Trustee but that the Principal Employer had told the Trustee what was going to happen confident that the Trustee would follow a policy of doing what IBM wanted. 

107. 1996 was the first year in which the Fund had a substantial surplus. The actuary’s report for that year was not considered by the Trustee until its meeting on 24 April 1997. On 13 November 1997, the TMC held a meeting to review a paper presented by the actuary dealing with a review of the funding strategy for the db section and prepared in light of changes in the 1997 budget. The actuary said that on the then current assumptions, liability coverage was 112% with a surplus of £239m and on that basis IBM’s contribution for 1997 had been nil. The paper discussed various alternative assumptions which might be used in preparing valuations.  The actuary gave his opinion that the projected residual surplus as at December 1997 would be sufficient to fund M Plan contributions for 1998 subject to certain provisos.  As noted previously following the review of the paper Mr Morley, a trustee-director, asked if consideration should be given, by the Trustee, as to how the projected surplus should be used.

108. When the TMC met on 12 February 1998 Ms Grinstead told the meeting that the Principal Employer was considering an increase to pensions of 70% RPI on an n/12ths basis.  The secretary reminded the meeting that the Trustee had the power to recommend proposals to increases, but these would be subject to approval by the Principal Employer. The minute of the meeting shows:

“During discussions of [pension increases] Mr B K Morley made a number of points as follows:

“He asked that the Pensions Increase actions of other relevant UK Schemes during the last three years together with their funding status, should be presented at the next [meeting of the TMC].

“In reply to this point Ms Grinstead stated that whilst this type of information was provided to IBM UK’s Human Resources department it was done so on the understanding that it would not be disclosed to ANY 3rd party, which would include the Trustee Board. She did however agree that a condensed version of the information could be made available to the Trustee if requested, on a no names basis.

“Mr Morley then indicated that he was dissatisfied with the proposal for a 70% RPI increase after 15 months or longer. He believed that bearing in mind the current surplus; the Company’s use of the surplus; and within the spirit of the 1997 agreement on restructuring, a pension increase of 100% of RPI after 12 months … was a reasonable request.” He also asked the matter of developing a pensions increase proposal be considered at another meeting.”

The meeting agreed to approve the proposal of 70% RPI on a N/12ths basis and that in the future they would discuss increases and “if appropriate” submit a proposal to the Principal Employer for approval.

109. There was another meeting of the TMC on 30 April 1998. At the meeting the actuary presented a report on the actuarial valuation of the Scheme as at 31 December 1997. The report showed a funding level of 123%  (£548m) but that there was no statutory surplus required to be reduced. The actuary reviewed the funding assumptions set out in the paper presented in November 1997. Ms Grinstead advised the TMC of the pensions increase coming into effect in April 1998, which the TMC approved both in relation to amount and timing.

110. The actuary’s valuation report for the period ending 31 December 1997 was discussed  at the TMC meeting on 30 July 1998.  Mr Lamb, Ms Grinstead, and Mr Morley were present together with four other trustee-directors. Mr Morley asked what additional cost would have been incurred if the increase to pensions in payment had been 100% rather than 70%. He was told that the cost would have been in the region of £11m. The potential cost of awarding 100% increases on an on-going basis was said, as a very rough estimate, to be in the region of  £150 million.  

111. At the meeting of the TMC on 25 February 1999 Mr Morley suggested an increase of 100% RPI effective in April 1999 ie 12 months since the last interval.  He asked for another review of the use of the surplus.  Mr Petch, a member-elected trustee-director, made a number of points and asked that consideration be given to asking for something above a continuation of the existing practice. The minutes record: 

“some discussion but it was generally felt that given the arrangement which was put in place in April 1997 the Trustee should not seek to improve on this position some two years later.” 

The Chairman noted: 

“that guaranteed increases within the United Kingdom were considered by the Trustee to be normal market practice and the Company should give due consideration to this observation and advise the Trustee of whether or not it would consider amending its current practice in the future to one whereby it guaranteed increases at a level to be determined between the Trustee and the Company.”

112. Mr Morley resigned subsequent to this meeting. 

113. On 11 March 1999 the Trustee’s secretary wrote to Ms Grinstead saying that the TMC had approved a request for the usual 70% RPI increase to pensions but that data had been surveyed from a broad spectrum of occupational pension plans and  the Trustee had “observed” that the majority provided guaranteed increases, many in line with inflation up to a 5% maximum.  The secretary said that the Trustee

“would ask [the Principal Employer] to consider guaranteeing increases to pensions in payment at their current level (ie 70% of RPI).”

114. The TMC met again on 29 April 1999. The meeting was told that a request for a pensions increase of 2% effective in July 1999 had been submitted “via the usual channels.” This meeting also received advice from the Trustee’s solicitors as to whether the Trustee should ask for an increase equal to 100% of RPI; the advice was that there was no definitive answer but went on to list the factors that should be considered.

115. The Pensions Trust Manager prepared a report on the issues raised by Mr Morley on 20 July 1999.  Among other things the report said in the context of increases to  pensions in payment  that IBM believes that the appropriate comparison in granting increases is with its competitors in the same industry which  includes a large number of newer companies with less generous pensions arrangements. 

116. The report recounted that  

“The procedures prior to 1997 appear to be relatively informal, in the sense that the Pensions Trust developed the percentage and proposed timing of Pension Increases. These were approved by the Company prior to presentation to the Trustee for endorsement ….”

The Pensions Trust Manager said that 

“Ordinarily one would expect the Pension Trust organisation to be involved in the initial stages of work necessary to present a proposal to the Trustee. To this end it may be preferable for proposals on pension increases to be instigated by the Trustee after the Pension Trust organisation and the Scheme actuary have undertaken the appropriate research. These proposals should then be formally put to the Company in writing by the Chairman.”

117. The chairman, Mr Morgans, wrote to the Principal Employer on 3 August 1999 at a time when there had been no response from the Principal Employer to the previous request for a 2% increase effective in July. Mr Morgans asked for a 70% RPI increase on an N/12ths basis. He said

“We are of course, aware that the Company is giving this issue close attention … and that such delay is not without precedent. However I am sure that … the Company will equally be aware that the Trustee is being placed under considerable pressure to favourably resolve this matter as soon as possible ….

“It appears to both the Trustee and those members who have written to the trustee, that the current circumstances are relatively benign: inflation is low, increases are funded for in the Plan’s actuarial funding basis and the Company  is performing well. These factors, coupled with the quite recent commitment which the Company gave in 1997 that it would maintain its discretionary practice of granting increases have certainly reinforced members’ and pensioners’ expectations. In addition, the Trustee has received legal advice which requires it to press hard for an increase to be granted.

“If the Company is unable to respond positively to the Trustee’s request, the Trustee will be placed in a very difficult position, and in accordance with the advice it has received to date, might have to consider whether further action on its part is necessary….

“The faith which the Trustee has in the Company’s professional approach to matters of this type, and its firm belief that, except in the most extreme of circumstances, co-operation rather than conflict between the Company and  the Trustee best serves the interests of both Plan members and the Company, cause me to believe that the Company will no doubt respond swiftly to the issues which the Trustee has raised.”

118. The chairman’s letter was considered by the Principal Employer’s  board of directors on 20 September 1999.  The board also had in front of it a briefing paper which set out the background and the role of the Principal Employer of the Scheme.  One of the directors attended by telephone; two of them were present for part of the time only; the fourth – Mr Lamb – and the only director present in person throughout the meeting, was also a trustee-director. The meeting was also attended by the secretary to the board and by Ms Grinstead in her capacity as Director of Human Resources. The secretary said that the directors had to act bona fide in the interests of the company and 

“to have regard to the interests of the Company’s current employees. In practice they had to exercise business judgement in striking the right balance between the different interests.”

119. IBM Corp’s retirement plans committee had recently approved guidelines for approving increases including a cumulative inflation threshold of 7%. The guidance given by IBM Corp was that expectations should be managed. A draft reply to the Trustee was then considered. The note of the meeting says 

“It was pointed out that the essence of a discretionary practice was that it was subject to change. However some members felt that the Trustee had relied on assurances given by the Company in December 1996 in giving their consent to the Company’s proposals for restructuring. Therefore the Trustee would feel concerned at any apparent change at this time. The HR Director explained that the communication would end up in the hands of 30,000 employees and pensioners who would look very carefully for any signs of a change …. particularly in light of the recent publicity given to changes in IBM’s pension plans in the US.

“In the view of the Board, the submitted draft risked being viewed by the Trustee as provocative. While the communication should reflect the various factors to be taken into account by the Company, it should be toned down by not implying so strongly that the levels and intervals of future increases might change. Also the proposed condition that the Trustee had to note the Company’s policy and approve the increase should be removed.”

120. On 27 September 1999,  the Principal Employer responded by letter to the Trustee’s request put to it in August. The Principal Employer said

“The Company consents to a discretionary increase in pensions in payment of 2.4% to be effective as of 6 October 1999 and to be implemented in the usual manner…The longer interval of 18 months since the last increase is a reflection in part of the lower inflation during this period. The Company does not agree to an improvement in benefits by the guaranteeing of increases in pensions, save as required by statute.

“The Company would like to make clear its views regarding future pension increases and guaranteed increases. From time to time in the past, the Company has approved discretionary increases to pensions in payment. However the Company does not have any obligation to approve individual increase requests or to guarantee future pension increases. There has never been any intent to provide automatic indexed increases and the Company does not consider it appropriate to institute any scheme of guaranteed increases. All increases to pensions in payment are entirely discretionary, save as required by statute.

“At the same time, the Company wishes to assure the Trustee that it will continue to give proper consideration to requests by the Trustee for pensions increases. In exercising its discretion in the future, the Company may take numerous factors into consideration, such as the rate of inflation, the amount of the proposed increase, the interval since the last increase, Company performance, affordability, competitive practices, the overall compensation and retirement benefits for active and retired employees and applicability of IBM’s world-wide policies and practices on increases at the time. The impact of these factors may mean variations in the level of increases and periods between increases.

“The Company would ask that the Trustee take note of these views and approve the amount and timing of the proposed increase.”

121. The TMC met on 5 October 1999. There was a discussion of IBM’s last letter. The decision made in that meeting is embodied in the chairman’s letter to the Principal Employer on 7 October 1999 which said 

“The Trustee wishes to thank the principal employer for its agreement to increase pensions in payment by 2.4% effective October 6th 1999. The Trustee formally agreed to this via a vote, which was unanimous…

“The Trustee also notes the Company's views regarding guaranteed increases. It accepts that the Company has stated its views very clearly, has been consistent in its rejection of guaranteeing increases, save as required by statute, and is entitled to reach this decision. However the Trustee would like to inform the Company that it will continue to monitor the situation in the light of UK practice and, if at some future time it considers it appropriate, may ask the Company to reconsider its position.

“The Trustee is pleased to note that the Company will continue to give proper consideration to requests by the Trustee for pensions increases. It also notes the various factors which may be taken into consideration when reaching its decision. However, it would be most helpful it the Company were able to confirm that there is nothing in the September 27th 1999 letter which changes the statement the Company gave on December 12th 1996 to the Trustee that it  “...did not intend changing its discretionary practice relating to service prior to April 1997.

“At the meeting on October 5th, the Scheme Actuary informed the Trustee that in his opinion the Trustee could not recommend an amendment to Clause C. 1.2 of the Defined Contribution section of the Trust Deed & Rules unless the Company confirmed the above point. He also made it clear that, in the event that the Company did make this confirmation, in his opinion the Trustee should recommend an amendment to the above clause. Any amendment would, of course, require the agreement of both the Trustee and the principal employer.”

122. A further meeting of the Board of Directors of IBM took place on 15 October 1999. It was attended by the secretary, two directors in person, and Mr Lamb by telephone.   A briefing had been given to the board before the meeting by the then Pensions Trust  Manager and by Ms Grinstead.  The meeting approved a draft letter to be sent to the Trustee.

123. Subsequently the Principal Employer wrote to the Trustee on 25 October 1999. The letter said

“The Company would like to assure the Trustee that the December 1996 statement was made in good faith and accurately stated the intention of the Company. At the time the Trustee had requested that the Company guarantee future increases which the Company declined to do and it was understood by both parties that this statement of current intention did not amount to a guarantee. The Company preserved its discretion with regard to future pensions increases.

“It is inherent in the nature of a discretionary practice that it may be subject to change. Accordingly, although it wishes to be helpful to the Trustee, the Company does not feel it can have its future discretion limited by continually reaffirming the statement that it made in December 1996. In the Company’s view, to do so could give the impression that the practice which prevailed up to December 1996 is effectively guaranteed.

“The Company does reaffirm that it will continue to give proper consideration to the Trustee’s requests for pensions increases. It will base its decisions on the factors it may legitimately take into considerations and on its wish to act in good faith towards the trustee. One of the factors which will be fully taken into account is the December 1996 statement to the Trustee.

“On the question of Clause C.1.2, the wording of this Clause was prepared by the Trustee’s legal advisers to give the Trustee the power to pay money purchase contributions out of surplus. The Company understands that the legal advisers are confirming that this was the intention of Clause C.1.2 and that therefore there is no issue between the Company and the Trustee as to the interpretation of the Clause. This is not an amendment to implement a new substantive change. It is to state more clearly what was intended by the decision of the meeting in December 1996, which has subsequently been acted on by both parties. If a suitably worded amendment is now put forward by the Trustee it will have the Company’s consent.

“I trust that this explanation of the Company’s position will be considered and accepted by the Trustee at its meeting on 28 October 1999.”

124. The TMC met again on 28 October 1999 when the letter from the Principal Employer was discussed.  The actuary was present at the meeting and, according to the minute of the meeting, 

“[R]eiterated the fact that, in simple terms, the intention of the proposed amendment [to the trust documentation] was to put things where they should have been in the first place. He confirmed that from the statements made in the Company’s letter, dated 25 October, to the Trustee he was now satisfied that this had been achieved. He drew the attention of the meeting to paragraph four of the letter from the Company and confirmed that whilst it would have been better if the Company had made an absolute statement that nothing had changed its previously stated position, overall he was satisfied with the content of the letter.”

125. The meeting also considered the legal position with the aid of a representative from the Trustee’s solicitor and an opinion from Leading Counsel. Among other things Leading Counsel advised  that he was

“not of the view that that IBM’s world wide policies and practices on increase at the relevant time is a proper consideration to take into account if [IBM] is to comply with its duty of good faith.”

126. Leading Counsel’s opinion advised that the Trustee should put down a marker to the Principal Employer to that effect and the meeting therefore resolved that Leading Counsel’s advice should be sent to the Principal Employer and that its attention should specifically be drawn to the particular paragraph quoted above. This was subsequently done.  The Principal Employer did not acknowledge receipt of Leading Counsel’s advice in writing, and I have seen no evidence that the Principal Employer considered the advice or the particular paragraph to which its attention had been drawn.

127. Since the beginning of 1999, as well as requesting 70% of RPI increases from time to time, the Trustee has 

· considered whether to request 100% increases in March 1999 but decided not to do so; 

· recommended the Principal Employer to  guarantee increases for service prior to 6 April 1997 at the rate of 70% of RPI at 12 month intervals (in July 2000);

· told the Principal Employer it was discussing special one-off increases eg to older pensioners (in January 2001);

· Asked the Principal Employer to guarantee annual increases of LPI, or alternatively to guarantee annual increases of 70% of RPI capped at 5% and also to increase pensions in payment on October 2001 to between 70-100% of RPI (in July 2001).

The Principal Employer has refused all requests over and above granting annual increases of 70% of RPI.

128. As noted previously, the membership of the Trustee board in December 1996 was as follows:

· DM Child, (Chairman) – Chairman of Lombard North Central 

· Professor Sir James Ball – Professor of Economics, London Business School

· D J Gamble – Chief Executive of British Airways Pension investment Management Limited

· B Morley – retired Pensions Trust Director

·  S Dyson – Director of Software, IBM in the UK

· A Grinstead – Director of Human Resources, IBM in the UK

· JS Lamb – Director of Finance and Planning, IBM in the UK

· JB Morgans – General Manager, IBM in the UK and Ireland

· T F Cadigan – Chairman IBM Retirement Funds, IBM Corp

129. All except Mr Cadigan and Mr Dyson were present at the meeting on 12 December 1996.

130. By the time the TMC met on 24 April 1997 the following changes to membership had taken place:

· Mr Child had retired and was replaced as chairman by Mr Morgans. 

· Mr Dyson had resigned.

· Mr Morley had retired as an IBM-nominated director but been appointed as a member-elected director.

· Mr I Crawford – a director of the Principal Employer – and Mr J Serkes were appointed by the Principal Employer to replace Mr Morley and Mr Dyson. Mr Serkes was treasurer and vice-president of IBM Corp. He had previously served as an alternate director although he had neither voted as such or attended TMC meetings as such.

· Mr H Bodger and Mr M Jack and Mr B Petch had all joined as member-elected directors.

131. None of the new trustee-directors had  been present at the meeting of the TMC on 12 December 1996.

132. Information about the composition of the Trustee was divulged to members from time to time. For example, in the 1995 members’ handbook, under the heading "Administration of the plans" it was pointed out that the plans were administered by the Trustee. The handbook stated that the directors of the Trustee were appointed by IBM and that 

"Most of the directors are Executive Managers within the United Kingdom Group of IBM Companies … In addition external appointments are made on the basis of their specific expertise to assist in the management of the Trust company, e.g. the investment of the fund and to provide an independent influence."

133. In July 1996 a special issue of “IBM Pensions Matter” newsletter was issued setting out proposed changes to the board of the Trustee to take into account the requirements of the Pensions Act 1995 for member-nominated trustee-directors. The names and qualifications of the then trustee-directors were included and the newsletter explained that the number of trustee-directors was to be increased to 12 by the inclusion of member-nominated directors.  Members were invited to comment and object to the proposals. A section dealing with the responsibilities of directors set out that the trustee-directors were

"legally required to ensure the pension plans were administered in accordance with the Trust Deed and Rules. Trustee Directors do not, however, determine pensions policy nor do they represent the specific interests of any particular group of pension plan members.

"All Trustee Directors, whether appointed by [the Principal Employer] or elected by the members, have the same fiscal and legal responsibilities."

134. In November 1996 the Trustee adopted new articles of association (since amended) which dealt with various matters including the duties of the trustee-directors. Under the articles trustee-directors are required to give notice of their interests in any transactions or arrangements in accordance with the Companies Acts but are allowed to attend meetings and to vote as directors notwithstanding such interests, provided the interests have been declared properly.

135. The names and status of all trustee-directors together with relevant dates were fully set out in the reports issued annually to members.

136. External trustee-directors, holding no appointment within IBM were paid for their role. The trustee-directors who were employed by the Principal Employer or IBM Corp may have had relevant share options as part of their individual remuneration packages and may have received remuneration based on the performance of the company. The member-elected trustee-directors were all members of the Scheme either as active members (employees in receipt of remuneration) or as pensioners (in receipt of pensions which were subject discretionary increases).

137. In October 1991 IBM Corp had issued a corporate instruction relating to non-US retirement plans (the 1991 corporate instruction).  Under the heading “General” the instruction stated

“In the design, review, communication and administration of its benefit plans and programs, IBM’s objects are to:

“Address evolving employee needs and balance them with company needs in a cost-effective and equitable manner.

“Develop flexible and innovative approaches that are responsive to the local environment.

“Compare favourably with other companies with which IBM competes for employees or with which it competes in the marketplace, in order to help attract, retain and motivate the best qualified employees with relevant skills.

“Focus on current and future affordability (both cost and funding) and cost-effective delivery ….

“Retirement plans deserve our commitment to excellence in providing for the retirement years of our employees through financial and actuarial practices that protect both the employee and the financial soundness of the plan. …”.

138. Under the heading “Retirement Plan Design” the instruction said

“…No regular or automatic adjustment or indexation of pensions in payment status … should be guaranteed or committed, unless legally required.

“…IBM’s basic intent is to recognize the years of service with IBM regardless of where the service is rendered. ”

139. Under the heading “Adjustment of Retirees’ Pensions” the instruction said

“In some countries it is legally required to automatically index pension payments made to retired employees or to periodically review pension payments and make appropriate adjustments. In all other countries where such legal requirement does not exist, benefits of retired employees are to be reviewed periodically for potential increases taking into consideration the inflationary conditions existing under the period under review. In reviewing potential increases to pension for retirees, consideration should be given to the cost effect of any legal requirements to provide comparable increases to vested rights pensions.

“Adjustments to retirees’ pensions are to be made in a manner which will avoid establishing precedents that could foster precise expectations on the part of retirees, or in certain cases become legally required.

“…In determining the amount of a pension adjustment, the components of the country’s consumer price index should be understood, the wage movement of active IBM employees during the period under review should be considered and the practice of outside companies should be assessed…”.

140. On 19 December 1995 IBM Corp issued a corporate instruction on its human resources principles. The instruction reviewed and approved the 1991 corporate instruction. It set out as a basic principle that human resources matters should be handled so as to support IBM’s values. For UK plans, approval was necessary for changes to benefit plans and increases in pension in payment other than those required by legislation. This instruction was confirmed in 1997.

141. At a meeting on 28 October 1999 the TMC  considered the results of a survey which had collected data in 1998 about occupational pension schemes. This had first been considered at a meeting on 25 February 1999 when Mr Petch indicated that IBM came within the bottom 5% and Mr Lamb indicated that it came in the bottom quartile. At the October meeting the trustee-directors noted that the Principal Employer’s practice in not guaranteeing pensions in payment was out of step with the majority of firms in the survey. 

142. The meeting also considered a report from the actuary which included an analysis of the surplus between 31 December 1991-31 December 1998, which had been requested the previous July and sent to the members of the TMC before the meeting. The report found that one source of the surplus was lower salary increases than expected. The largest source of surplus however was a higher real investment return than expected. The report added that

‘[I]t is not unreasonable to assume that at some time in the future returns will experience a period when they are below expectations. This could substantially reduce, or even possibly eliminate, the accumulated surplus from this source.”

The meeting noted that absolute investment returns that year were averaging 6%-7% which could possibly indicate the decline had already begun. The actuary said that

“[I]t was not unreasonable to assume that the factors which contributed to the surplus could, in the future, become contributors toward a deficit.”

143. Changes in the actuarial assumptions over the period were noted. The change in assumptions had led to an accumulated contribution to the surplus which, however, was likely to be eliminated because of a further change in assumptions relating to pensioner longevity.

144. The report showed that the Scheme had been in deficit in 1991. At the meeting the actuary noted that before 1991 the Scheme had been in deficit for some years due to the additional liabilities due to the introduction of the C Plan.  The minutes of the meeting record that

“During the discussion it was noted that the Scheme Actuary’s analysis of surplus did not include the amount of the reserve for discretionary increases which was at a level of £475 million and if added to the £630 million in the analysis then gave a total in excess of £1 billion. It was recognised by the Meeting that the size of the surplus is driving a significant proportion of complaints from pension plan members as there is a widely held view that the surplus belongs to them. In response to a question as to who actually contributed towards the surplus the Scheme Actuary reminded the Meeting that  pre 1983,  the pension plan had been non contributory. During the period 1983 to 1991/2 there had been a high level of company contributions but it was more difficult in recent years to easily allocate the surplus between different groups.”

145. The meeting discussed whether proposals should be put to the Principal Employer about the use of the surplus. However in light of the actuary’s remarks about the lack of permanence of the surplus

“it was concluded that no such suggestion would be appropriate at the time.”

146. The TMC met on 27 July 2000 when it considered comparative data relating to pensions increases.  Subsequent to that meeting the secretary wrote to IBM on 28 July 2000 saying

“On July 27th, the Trustee Management Meeting  … considered members wants & expectations, the history of previous increases and noted that current market practice for a clear majority of Occupational Pension Plans is to award guaranteed increases linked to either LPI or RPI.

“The Trustee approved a proposal to request a Pension in Payment Increase. The formal proposal for consideration by IBM UK Holdings Ltd, as principal employer, is that for service prior to April 6th 1997, pensions currently in payment should be increased, effective October 6th, by 70% of the increase in inflation since the last increase. You will recall that the last increase to Pensions in Payment was in October 1999, so this proposal reflects an interval between increases of 12 months. The Trustee wishes to inform the company that it regards the above proposal as a minimum requirement. 

“In addition, the Trustee's strong recommendation is that, for service prior to April 6th 1997,  the company guarantee increases of 70% of RPI at 12 month intervals.

“The Trustee also requests, in the light of the current market practice referred to earlier in my letter, that the company gives serious consideration to improving the above proposal.”

147. The Principal Employer’s board of directors met on 31st July 2000.  The meeting of the board was attended by two directors — one who came in person, and Mr Lamb who attended by telephone. Mr R Rodgers, who was also a trustee-director attended by telephone. The board had in front of it the same material that the Trustee had at its meeting in July 2000, and also a summary of competitive data for 12 substantial companies which had provided discretionary increases between 1995-1998. 

· One said it had no minimum or maximum and did not supply details of the amount of increases.  

· Three of the 12 granted full LPI increases while another provided an LPI increase with a discretion to increase if the Consumer Price Index (CPI) was over 5%.

· One had an increase of 70% of CPI while another had 70% of RPI

· Another increased by CPI or 5%. 

· The others gave increases based on various percentages of RPI and different timings. Of these, three had increases capped at 3%, 3½% and 5% respectively. 

148. The Board resolved to write a holding letter to the Trustee. The minute says that 

“The Company should forthwith advise IBM [Corp] that it considers that the Company should increase, with effect from a date 12 months after the date of the last such discretionary increases, pensions currently in payment for service prior to April 6th 1997, by 70% of RPI over the same 12 month period; and that as soon as practicable following receipt of IBM [Corp’s] comments on this proposal, the Board should reconvene.. and

“Whilst the Company would not give the open ended guarantee requested by [the trustee], Mr Lamb [and another board member] should explore whether there are any proposals which the Company might make to [the trustee] in this area. Any such proposals would be reviewed at a future Board Meeting before communication to the Pensions Trust.”

149. The Principal Employer’s board met again on 12 September 2000, having received comments from IBM Corp. Mr Lamb was the only director who attended in person.  The minutes show three employees as also having attended, two of these attended by telephone, and one, Mr Rodgers, present in person.  The Board’s decision was set out in its letter to the Trustee of 19 September 2000. The Principal Employer agreed to a 70% increase effective 6 October but did not agree to guarantee annual increases or to improve upon the proposal put to the Trustee. Its letter said

“The company asks the Trustee to note the company will continue to exercise discretion and take into account the factors which it may legitimately consider when determining the appropriateness of pension increases. The company requests that the Trustee reminds the pensioners of this when the Trustee communicates to pensioners the agreed increase.”

150. The secretary to the Trustee wrote to the Principal Employer on 18 January 2001 to say that the Trustee had continued to discuss pension increases and in particular the question of

“—a special ‘one-off’ catch up payment, to be made to a certain (as yet undefined) group of retirees. This might, for instance, take the form of a payment of ‘older’ retirees, who have been most impacted by the effects of inflation on their pension income.

“—giving further consideration to requesting the guaranteeing of pension increases for service prior to 1997.

“The Trustee wishes to work in a constructive manner with the Company in further developing its thoughts on the above matters. Accordingly it would be helpful to the Trustee if the Company could outline it’s [sic] thoughts and reasons behind the rejection of the last request…”

151. The Principal Employer replied on 21 February 2001 and saying

“…[T]here are several factors which the company considers … these include:

· The rate of inflation

· The amount of the proposed increase;

· Timing since last increase

· Cost

· The need to remain competitive in the market place in terms of the benefits provided to its employees;

· The overall compensation and retirement benefits for active members and retired employees.”

152. On 31 July 2001 the Trustee wrote to the Principal Employer asking it to guarantee annual pension increases in line with LPI, or if it was unwilling to agree this, to guarantee annual increases at 70% of RPI with a 5% cap on such increases, or if it was unwilling to do this, to explain why to the Trustee in terms which the Trustee could communicate to members who were blaming the Trustee for “failure on the issue” of guaranteed increases.  The Trustee also asked the Principal Employer to increase pensions in payment on 6 October 2001 to between 70-100% of RPI. The letter concluded

“The Trustee also wishes to inform the Company that in yesterday’s [TMC] meeting, very serious consideration was given to a one off ‘catch up’ pension increase for members. Whilst the Trustee is not making such a proposal to the Company at this time, it requests the Company to note the fact that this discussion has taken place and that the Trustee reserves the right to make such a request to the Company at some time in the future.”

153. The Principal Employer’s Board met on 23 August 2001. One director was present in person. Mr Lamb attended by telephone. Two employees, including Mr Rodgers, attended by telephone. The Board considered the Trustee’s letter of 31 July 2001 and were briefed

“on factors such as the level of inflation, costings and the practice of competitor and other companies as regards increases to pensions in payment. After consideration of the personnel, financial, competitive and other aspects of the various requests”

the Board decided not to give either of the guarantees but a representative of Human Resources 

“was instructed to review the matter of a possible one off ‘catch up’ increase, discuss this matter with his HR counterparts … and then report back to the board ….”

154. The Principal Employer wrote to the Trustee  on 4 September 2001 to say it had agreed to pension increases of 70% of RPI as from 6 October 2001. However, the Principal Employer said it did not wish to agree the guarantees requested bearing in mind its commercial interest. The letter ended with an assurance that the Principal Employer would continue carefully to consider requests and proposals and to exercise its discretion on all such requests and proposals. The Principal Employer agreed for the contents of the letter to be disclosed to members. 

155. On 12 March 2002, the Trustee wrote to the Principal Employer making a formal request for approval for the Trustee giving a one-off increase to pensioners to restore the value of pensions in payment to the level of an increase of 70% of the RPI since the date of members retirement. The capitalised cost of the increases would be approximately £7m. A table showing percentage increases to pensions in payment from 1966 to the present was attached. The table showed that the Trustee was asking for a 54.8% increase for those who had retired in 1966 and no increase for those who retired in 1997 and later, with shadings in between.  The one-off percentage increase sought for people who retired in 1991 was 0.5%.  The request was refused.

Submissions about discretionary increases and the partiality of members

156. The Principal Employer says that there is no link between any  surplus in the Fund  and its policy in relation to pension increases as witnessed by the fact that discretionary increases have been given when the Scheme was in deficit. Further, the Principal Employer says that members do not have a proprietary interest in any  surplus and the Principal Employer had a right to consider its own interests. The Trustee submits that  members do not have a right to insist that the surplus be allocated to them or used to augment pensions in payment: members simply have the right to have the matter properly considered. Three of the complainants submit that members could have acquired more rights, for example as a result of promises made as an inducement for them to remain in service or to retire, and submit that these, even if not rights, are relevant factors in having the matter properly considered. 

157. Mr Mitchell complains that the Principal Employer is less generous than it used to be. In particular the intervals between paying pensions increases lengthened in the years before 2000 (when he became a pensioner). The Principal Employer says this is not a valid head of complaint and that, in any event, it had no duty to be generous. Its duty is to comply with its obligations under the trust deed and rules, and to keep its duty of good faith. 

158. The Trustee denies that the interval prejudices pensioners and gives an example of how the interval between pension increases works –

“There was an increase to pensions in payment in April 1998. The next increase was granted in October 1999, some 18 months later. During the intervening period …RPI increases fluctuated between 2% and 3% -- generally towards the middle of that range. The actual increase granted to pensions in payment in respect of pre-April 1997 service was 2.4% representing approximately 70% of the increase in RPI during the intervening 18 month period. Had the increase been granted 12 months after the April 1998 increase at 70% RPI, it would have amounted to approximately 1.7%.”

159. Mr Mitchell says that since member-nominated trustees make up only one third of the total, their propositions can always be ignored or over-ruled. He says that the IBM-nominated directors include senior executives who are paid bonuses which are directly related to IBM’s various profit objectives and participate in IBM share option schemes which can be redeemed (at IBM’s discretion) at a considerable profit.  He believes that the Principal Employer has chosen directors to ensure that the Trustee puts IBM’s interests first and that this has in fact happened, for example in approving the 1997 amendment, approving the periodic transfer of funds, and approving the 2000 deed of amendment. He says that the trustee-directors have failed to declare their conflict of interests properly and to abstain from voting on issues where these conflicts arose and that the chairman of the board at the time, Mr Morgans, failed to ensure that such interests were declared or that those with such interests failed to vote. 

160. Mr Mitchell says  that Mr Serkes and Mr Cardigan 

“who hold very senior positions in [IBM Corp] were specifically charged to cut costs and improve returns for IBM pension plans world-wide. Their remuneration by IBM was directly affected by their success in achieving these aims.”

161. Mr Mitchell has drawn my attention to an article  in the 1998 IBM Corp magazine,  Plan Sponser. The article started

“IBM’s pension team has restructured $79 billion in global assets to cut costs, improve returns, and make IBM pension plans in 45 countries work more closely together. Here’s How.”

The article went on to show that under Mr Cadigan’s leadership his pensions team 

“is leveraging the tools and skill it developed for the domestic portfolio to help improve management of its $14 billion domestic … plan and of its foreign subsidiaries’ pension plans.

“… No cookie-cutter solutions work for all the IBM plans: spanning 44 foreign countries – some with more than one plan – each has different fiduciary, regulatory, and legal standards to meet, not to mention different benefit levels and payment Schemes.”

162. Under the heading “the future” Mr Cadigan was said to be continuing to push for enhanced global coordination among IBM’s pension plans throughout the world. The article said IBM was striving to pay more attention to risk management, to deal with administration, and to improve investment returns. 

163. Mr Mitchell points out that Mr Serkes was an alternate director in December 1996 so presumably would have received minutes of meetings and discussed them with Mr Cadigan. The Trustee says that Mr Serkes never attended a meeting as an alternate-director although he was present at a meeting in November 1996 without voting or participating. Mr Serkes was present neither at the December 1996 meeting nor the meeting on the afternoon of 24 April 1997.   The Trustee also says that the article in Plan Sponsor magazine outlines how costs associated with the investment of US pension monies were reduced and how returns were maximised through investment strategies. The Trustee asserts that the article does not support the allegation that Mr Serkes and Mr Cardigan were specifically charged with cutting contribution rates.

164. Dr Marks asserts that the choice of directors to the Trustee Board has been influenced by IBM. 

165. The Principal Employer draws my attention to the 1993 Goode report as accepting the fact that in the modern world conflicts of interest cannot be avoided—but they can be managed.  The Principal Employer accepts that those trustee-directors who were directors of the Principal Employer did receive remuneration linked to how well they did their jobs, but deny this taints their decisions as trustee-directors.  The Principal Employer says it takes its duty to select directors seriously and has always nominated people with skills to ensure trustee-directors have the necessary skills-set.

166. Three of the complainants have drawn my attention to a report from the House of Commons Social Security Select Committee in 1992 which said:

“Trust law presupposes that the interests of the settlor and the beneficiaries coincide, but in reality there is a potential conflict between the interests of the employer and those of members.

“Under the guise of a trust the employer can maintain effective and total control of the trustees, the investment power and the power of amendment.”

167. The Principal Employer agrees that the corporate aim to reduce pension costs was part of the reason why a money purchase Scheme for new joiners was introduced.  It asserts, however, that the decision to meet contributions out of surplus does not reduce pension costs but deals merely with the question of cash flow. The Plan Sponsor magazine explains how pensions costs could be reduced by things such as outsourcing pension administration, attention to risk management and improving investment returns. The article is not concerned with reducing the actual cost of benefits to be provided.

168. The Trustee points out that the decisions taken at the TMC meetings on 12 December 1996 and in April 1997 were unanimous and refers to the trust deed and to its articles of association in relation to directors’ interests. It says 

“All directors are aware of the fiduciary duties….The Trustee may, however, consider the reasonable commercial interests of IBM as and when appropriate, taking into account that the Plan is part of the remuneration strategy of IBM. The Trustee must also bear in mind the powers of IBM under the trust deed and rules, including the power to terminate the Plan should it choose to do so.

Failure to honour expectations

169. On 17 December 1982, IBM issued a management briefing about its proposal to establish the C Plan. The briefing stated 

"The new plan underlines IBM’s continuing objectives to compare favourably with other leading companies and to satisfy employees’ long-term benefit needs."

Three of the complainants see this (and other examples I have quoted) as part of “multitudes of management messages that all significant IBM benefits were and would be competitive.”

170. Mr Cawley, who was then Benefits Policy Manager of the Scheme, gave an interview to the IBM Publication "UK News" on 4 March 1983 to answer some of the most frequently asked questions about the C Plan. Three of the complainants comment  that this was a house magazine read to a large degree for its advertisements for the sale of items by employees. They say the publication was not individually distributed but left in piles for those who chose to bother with it. They say the publication was not regarded as the vehicle by which IBM UK would release new information about pension plans.

171. The first question set out for answer was why index-linking of pensions was excluded from the C Plan, as it would have been an attractive feature. Mr Cawley replied 

"Index-linking has been the subject of considerable study by everyone involved in pensions – the government, private industry, the trade unions and insurance companies. All agree, that from an employee’s viewpoint, index linking pensions is desirable, How to achieve this economically is another matter….

"Compared with the public sector very few private sector companies provide fully index-linked pensions. The cost of guaranteeing this indexing is prohibitive, particularly when linked to pensions approaching the maximum of two-thirds final salary.

"Inflation affects people in different ways, depending on personal circumstances. For instance, pensioners are affected less by the full movement of the retail prices index than are active employees who may well have outstanding mortgages, or school fees to pay. So linking pensions to the retail prices index may be unrealistic.

"A further point that has to be considered is the amount of pensions to which any increases may be applied. IBM’s first priority has always been to achieve the right level of starting pension on which increases may be awarded.

"Most companies in the private sector – IBM included – have therefore preferred, not to sign a blank cheque, but rather to review pensions actually in payment, and to award ex gratia payments.

"Despite the significantly higher pensions that will be payable under the C Plan, there is every reason to believe that the Company will continue its practice of regularly reviewing pensions in payment, although, of course, there can be no guarantees."

172. Because of changes in the 1986 Finance Act, the Principal Employer decided to decrease employees’ contributions to the C Plan. A Management Information Letter (Number 785) was issued on 18 November 1986  (the 1986 letter) detailing the changes in funding and giving other information such as details of pension increases since 1977; the rise in the retail price index; the percentage the pensions increase bore to the retail price index, and the interval between increases. It explained that in the past the Principal Employer had periodically reviewed pensions in payment and had granted increases on an ad hoc basis. As to the future, the letter said

"The company intends, as far as possible, to maintain its ability to award such discretionary increases when the occasion requires. In future, therefore, the company will make a specific allowance, within its normal annual contributions, to provide for pension increases. However, in common with private industry in general, the company cannot guarantee these increases, because it is impossible to predict the economic environment that will affect their provision."

Three of the complainants say that Management Information letters such as this were the way IBM UK communicated significant information to its staff.

173. A question and answer section in the letter referred to the following questions, among others. 

"Q3 Why are contributions being reduced rather than the benefits being increased?

"A. The benefits of ‘C’ Plan already compare favourably with pensions provided by other leading employers; many employees will reach the Inland Revenue maximum by the time they retire. We believe it is better to reduce the contribution for all members, thereby allowing individuals to make further provision to meet their personal requirements – for example, through [the AVC] Plan, if they so wish." 

"Q4 Does my contribution go towards paying for increases to pensions in payment?

"A. No. Increases to pensions in payment have, in the past, been funded by IBM separately from the normal contribution rate, as they do not form part of the guaranteed benefits package. In future, the specific allowance paid by IBM for increases to pensions in payment will be part of the company’s normal contribution rate. Increases to pensions in payment remain separate from the guaranteed benefits. It is not, therefore, appropriate to regard them as being funded by the employee contribution.

"Q 7 Why do pensions in payment increases not reflect the full RPI [retail price index]?

A. As in all compensation and benefit matters, we aim to compete favourably with the practice of other leading companies. It is common among private companies to provide increases that largely, but not wholly, mitigate the effects of inflation as it affects the pensioner. It should be recognised that, for any pension plan, a balance must be struck between the level of benefits provided at retirement, and the level of increases provided afterward…."

174. Scheme Booklets issued from time to time  have repeated  in more or less the same wording the statement of the company’s intentions in relation to the increases as set out above. 

175. In around 1990, a pensions newsletter, "IBM Pensions Matter" was launched. The first issue contained a questionnaire intended to act as a survey so that members could express a view as to what information they would like about their pensions. The second issue, issued in January 1991, was  introduced by Mr B Morley, who was the Pensions Trust Director and who was also a trustee-director. The newsletter highlighted the effect of inflation on pensions, as members had requested this information in their response to the first issue of the newsletter. The newsletter also set out relevant information about the various plans. The inside of the newsletter contained a bold headline  -- "The pressure of Inflation".  Problems faced by pensioners in periods of inflation were then described. A series of questions and answers followed, including  

"Why can’t pension payments be index linked? The answer is simple. Affordability. In the UK funding pensions falls significantly on the companies which sponsor … pension funds and the fund costs are very high. For example, IBM UK contributed £66 million to the pension fund in 1990. This represented a significant percentage of IBM’s total expenses, and ultimately affected profit. To add the cost of a guarantee, linking pensions to inflation would involve funding well beyond affordable levels and could jeopardise the future health of IBM, which would be to the detriment of all stakeholders—not least IBM’s employees and pensioners.

"What about current legislation? Pension funds will be required to provide a guaranteed increase to cover inflation up to a maximum of 5% for pensions accrued in future periods of service… the benefit will be insignificant for those retiring in the short term.
"The cost of funding this guarantee, however, is significant, and the ongoing cost for a pension fund similar to that of IBM UK would be in excess of £10 million per annum. Some companies will be unable to afford this and will have to seek alternatives – ranging from increased employee contributions, to the extreme action of totally changing the nature of the pension plans. This might be, for example, changing from a final salary related benefit, where the benefits are certain, to a money purchase benefit, where the cost is certain but the benefits are uncertain because they are subject to future investment performance.

"Why can some pension funds pay for inflation increases? Some pension funds have surplus assets enabling them to make pension increases in line with inflation. Such funds are in surplus for two reasons. Firstly, they were at a level of maturity in the late 1970s when their asset base was firmly established to meet future liabilities. This would be the characteristic of an older scheme with a significant number of assets. …" (The second reason related to accrual of surplus in companies with high employee attrition rates or redundancies.)
"Why can’t the IBM pension fund do the same? The IBM pension fund does not share the above characteristics … The fund is not .. in surplus. Consequently, there are no assets available within the pension fund itself to guarantee pension increases. It is the sponsoring company, IBM UK, which has to bear the cost of pension increases."

176. Three of the complainants draw my attention to the newsletter referred to in paragraph 175 and suggest that as affordability was the reason given for not increasing pensions in payment.  If the Scheme was in surplus such a reason could not be said to exist and it would be reasonable to expect the surplus to be used for such a purpose.

177. Mr Murphy has also commented on the Principal Employer’s statement of aiming to compete favourably with the practice of other leading companies and he suggests that in relation to increasing pensions in payments this practice has not been followed. Three of the complainants say that the aim of competing favourably with the practice of other leading companies has translated in practice to delivering as one of the worst.

178. Dr Marks asserts that the company’s exercise of its control over the mechanism for delivering pensions (the Trust) did not honour the bargain (or arrangement or contract or implicit contract or deal or whatever term is appropriate) established when he “exchanged (his) skills for a prospective pension.” In particular, he says that the Trust’s “unusual delivery of pension erosion” is not consistent with the ‘one of the best’ element of that bargain. Dr Marks has calculated that the pension he will receive over an expected 30 years of retirement is (based on the value of the pound in 1991) £71,000 less than he would have received had LPI been applied month by month to his pension, this being what he said he had bargained for. 

179. Mr Cawley says that ex-employees who were persuaded to take early retirement were told that the company would protect their purchasing power and left their employment trusting the company to honour this. 

180. The Trustee asserts that C Plan members have received the benefit to which they are entitled in accordance with the Plan’s Rules. It refutes any suggestion that A Fund contributions have been used to fund benefits for others and says that members received the benefits that they elected to receive on the terms and conditions at the time of that election. 

181. Three of the complainants have submitted that IBM has not maintained its duty of trust and confidentiality and reminded me of my predecessor’s words that

“The company can have regard to its own financial interests but only to the extent that in so doing, it does not breach the obligations of good faith to its employees. The duty is one of ‘trust and confidence’ – that is the employer should not abuse its powers under the scheme. Such an abuse of ‘trust’ will depend on the circumstances complained against.”

That statement is said to be based on the decision in Imperial Group Pension Trusts Ltd v Imperial Tobacco Limited [1991] 2 All ER 597. I quote from the headnote to that report:

“…although the company was entitled to look after its own interests, financial and  otherwise, in the future operation of the fund, its right to give or withhold consent to an amendment under clause 36 to permit increases in the pensions benefits payable to members had to be exercised in good faith which required it to exercise its rights with a view to the efficient running of the scheme established by the fund and not for the collateral purpose of fording members to give up their accrued rights in the existing fund…”

CONCLUSIONS

182. I have split this section into four headings which I see as encompassing the issues raised in this investigation.

Establishment of the M Plan

183. The 1997 amendments did not alter the main purpose of the Scheme as set out in the 1957 interim trust deed. That the proposals referred to in the recital to the interim trust deed have not been found does not lead me onto the view that in their absence no amendments can be made of the kind detailed above. The interim trust deed clearly envisaged that the proposals were not written in stone but could be changed before the deed bringing them into effect was executed.  That the parties to the deed may not at the time have had money purchase sections of the Scheme in mind as a possibility does not mean that the establishment of such sections should, on that account, be seen as precluding such amendments.

184. I reach that view having taken into account the judgement of Arden LJ in Stevens v Bell [2002] where she rejected the argument that the factual background at the time of the trust deed is only relevant if the document is ambiguous. I have taken account of her statement in the same judgment that a pension scheme should be construed so as to give reasonable and practicable effect to the scheme and (quoting Millett J) to bear in mind that a scheme has to be operated against a constantly changing commercial background. 

185. Mr Mitchell calls my attention to the fact that a change to a money purchase scheme is described as an extreme change in the 1991 newsletter.  However his benefits were not changed by the amendments save to the extent they were increased by the LPI increases – which is not an extreme change. 

186. I am in no doubt that the 1997 deed intended the various plans to be operated from within the one fund. The Deed provides that unless the context otherwise requires words in the singular include the plural and vice versa. Nevertheless the initial choice of singular or plural does not seem to me to be irrelevant and I attach weight to the uniform reference to the singular “Fund” particularly as that is a defined term. I accept the argument that the wording of the winding-up rules (which distinguishes between the entitlement of db and dc members) confirms the fact that prior to winding-up there would be a single fund. I see similar confirmation from the wording of the recital which I have quoted in paragraph 47.

187. It may be that as an alternative to establishing the M Plan within the fund it would have been possible to set up a quite distinct fund.  But that is not what was done.

188. I recognise that the then existing members of the C Plan would probably have stood to benefit had the Scheme been wound up while the fund still had a surplus of assets over liabilities. Whilst not affecting the accrued rights of such existing members, the decision taken did lessen the possibility of increased benefits being paid to existing members as a means of reducing any surplus account in that fund.  But I do not accept that such an effect was the result of any unlawful action on the part of the Respondents.

189. The 2000 amendments were within the amending power set out in the 1995 trust deed and in my view (which is explained in more detail below) did not result in monies being returned to an employer of the Scheme. 

Use of the Fund

190. Whether the Principal Employer was entitled to make its contributions to the M Plan from surplus funds in 1997 is not clear-cut. Rules 1(1)(a) and Rule 1(2) of Schedule C to the 1997 deed are not easily reconciled. The 2000 amendment makes  the position clearer. I accept that the 2000 amendment does not have retrospective effect but it does in my view lend substance to the view that the earlier intention was to allow for the contributions to be funded in that way. Even if I were to take the view that prior to 1997 there was no such authority, I doubt whether the net effect would have been different.  If contributions had not been taken, the surplus would have been larger with a high probability of the contributions holiday being extended beyond 2002. 

191. I cannot see that Mr Murphy would have been in any different position if that had happened than he now finds himself.  I can understand that at the time he decided to invest in AVCs he may not have contemplated the amendments which have been made but he had no reason to believe that the status quo would for ever be maintained.

192. The evidence does not suggest that any increased surplus would instead have been used to increase pensions in payment. The argument set out at paragraph 176 is not without its attraction but involves accepting that there was an implied commitment, if affordable, to increasing pensions on a 100% index-linked basis.  I do not believe that such a commitment has ever been made. 

193. It is moreover clear to me from an examination of the minutes of the TMC that, in the context of the changes being proposed, it was always in their contemplation that the monies in the Fund would be used to fund the employer’s contributions albeit that they recognised that another possibility, if the necessary consent was forthcoming, was that monies in the Fund could be applied to increase pensions in payment. 

194. The Kemble decision on which Mr Mitchell relies does seem to rely on the wording of the particular trust and was distinguished in Barclays. The circumstances of the Principal Employer’s obligation to make contributions to the M Plan are similar to those found in the Barclays case. That there was a possibility in the Barclays scheme of any surplus after winding up being refunded to the employer does not seem to me to have been a significant factor in distinguishing the Kemble decision. 

195. I recognise that the effect of coming to a different view than that in the Barclays case would be to require the Principal Employer to make a substantial additional payment, equivalent to its contributions to the pensions of those in the M Plan. That indeed is what my predecessor had directed in his determination which was overturned in the Barclays case. But, as I believe is clear from the outcome of that case, allowing the Employer to make contributions in that way, is not the same as returning money to an employer. As I have said above, in practical terms, if the M Plan had been set up in a different way I believe the pensions contribution holiday in respect of the C Plan would have continued for a longer period than proved to be the case. 

196. I do not regard allowing monies within the Fund to be used to fund contributions otherwise due from an employer of the Scheme as being the same as making a payment to the employer from the Fund – a matter which is prohibited by the wording of the 1957 Deed. 

197. The reasoning of Neuberger J seems to me to be equally applicable to a contributory as to a non-contributory scheme. I am aware that some judges have indicated that beneficiaries in contributing schemes should be regarded as having more in the nature of an entitlement than the beneficiary of a bare trust.  I do not disagree with such views but am also inclined to the view that beneficiaries of non-contributory occupational pension schemes should also be regarded as having more in the nature of an entitlement. The promised pension for an employee in such schemes is no doubt a factor which the employee has taken into account in taking up his employment contract. 

198. The facts of the Hillsdown case are significantly different from the facts relating to the establishment and funding of the M Plan. In particular there was no transfer of the assets and liabilities of one scheme to another. I do not see the same improper use of a power as my predecessor criticised in Hillsdown. 

199. Mr Murphy’s complaint that the effect of the 1997 amendments was to allow a new class of member to benefit from the C Plan seem to me to be based on a false premise. As members of a money purchase arrangement the new class of members (ie those in the M Plan) benefit only from the contributions made by themselves or their employer.  The establishment of the M Plan did not bring with it any diminution of the accrued benefit entitlement of those in the C Plan. It is true that by using surplus monies in the Fund the Principal Employer was for some years able to avoid making additional cash payments (in respect of both C Plan and M Plan members) into the fund. But I have not lost sight of the fact that if the changes in 1997 had not been made the C Plan could have continued to receive new members, as new employees joined IBM, and each one of which could be said to benefit from the C Plan to which hitherto they had not been contributing.

Communication with members

200. The Respondents were not required to give members any greater information about the changes than in fact they did give. I find the information provided was appropriately detailed and given at a proper stage. It is true that the initial announcement did not make clear that there was an intention to fund the employers’ M plan contributions by using a surplus in the existing Fund but that information was revealed in the accounts which followed implementation of the changes. I see no reason why there needed to be an earlier announcement about that intention to the membership as a whole.  Nor do I see any evidence of any injustice arising from the way matters were communicated.

201. Three of the complainants have addressed some arguments to me about the general policy on communicating and the means of so doing. I have confined myself to the way communication about the establishment of the M Plan was conveyed, the complaints to me being in large part about that matter. I recognise that there is also a complaint about the extent to which pensions in payment have been raised. I have not seen any suggestion that communications about those decisions have been inadequate. The criticism has been about the message itself not the means of conveying it. 

Failure to use monies in the Fund for the benefit of members and acting for the benefit of IBM and Failure to honour expectations

202. In choosing to deal with matters under this head, I recognise that the allegation about the directors alleged partiality applies not just to the way they have considered what discretionary increases should be applied to pensions in payment but also to the role they played in setting up the M Plan and in agreeing to the way in which employers’ contributions under that plan were to be funded.

203. With the exception of the 1998 IBM Corp publication (which I do not find compelling), there is no direct evidence in support of this allegation. Rather I am  asked to conclude that there was some partiality  from the fact that the Trustee came to decisions which are said to be unduly favourable to IBM by comparison with members of the Scheme and from the fact that three of the four member-elected trustee-directors took up office on the same date that they and the other trustee-directors gave the go-ahead to endorsing the 1997 deeds. 

204. Trustees or directors of a corporate trustee including member-elected trustee-directors, frequently have  vested interests and potential conflicts. I see nothing to back up the suggestion that because of any such vested interests those trustee-directors who did not hold positions in IBM might not want to rock the boat. While I note that Mr Morley later resigned, I note also that he voted in favour of the 1997 amendments and was complicit in relation to what the Trustee did (or failed to do) in relation to increases until his last months as trustee-director. The impression with which I am left after studying the minutes of the TMC and their exchanges with the Principal Employer, is that the trustee-directors saw themselves as independent from the Principal Employer and acting in the interests of the members of the Scheme rather than for the purposes of IBM’s profit and loss account. The evidence belies the suggestion that undue influence exerted by some of the trustee-directors stifled other trustee-directors. Because a decision made by the Trustee accords with a proposal made by IBM does not mean that it should thereby be criticised as having been improperly made. Such an argument overlooks the possibility that the economic wellbeing of IBM might be in the interests of members of the Scheme.  

205. So far as their role in agreeing to the 1997 changes is concerned  (and the later deed of amendment), I see no reason to doubt the integrity of the trustee-directors or to support a suggestion that they were unduly motivated by the need to promote the interests of IBM. 

206. The perception that Scheme members gained no benefit from the 1997 amendments is incorrect. Members benefited directly from not having to contribute to the cost of the LPI increases they received in relation to their post-April 1997 service. There is more substance in the perception that existing C Plan pensioners did not benefit directly from the 1997 changes although the changes were introduced as part of a package some of which (eg favourable insurance rates) were available to pensioners.  However they had no entitlement to any specific benefit. Their entitlement was to have their interests fairly considered and I find that in relation to the 1997 amendments this happened. I find that in agreeing to  the 1997 amendments the Trustee acted properly, taking appropriate advice, taking into account proper factors without  taking  account of improper factors. I do not regard the decision to which they have come as perverse. I bear in mind that the Principal Employer was entitled to take its own interests into account.  I see nothing to suggest a breach of any fiduciary duty on the part of the Principal Employer.

207. So far as the discretionary increases are concerned I have taken account of the evidence and submissions that I have set out under the heading of failure to honour expectations. I have also taken into account various submissions which have as their starting point the assumption that members are entitled to have a share in (and implicitly have distributed to them) any surplus built up by the Fund. That assumption seems  to rest upon a belief that it is from the contributions of the members  that the surplus has been built. 

208. I have reservations as to how that assumption withstands testing. While it is true that this particular investigation has encompassed a period when the Principal Employer has not been contributing, over the longer term contributions have come more from the employers than from members. Indeed at one stage some of the members interested in this determination were not directly making any contribution to the Fund although I recognise an argument that the pension might be seen as deferred salary and thus indirectly a contribution from the employee. When one adds into the mix factors such as changes in the actuarial assumptions on which valuations are made and the volatility of investments, the link between members’ contributions and any assumed surplus is far from clear-cut. Nevertheless I accept that pension scheme members have an interest in how any surplus in the Fund is to be distributed. 

209. This investigation has particularly looked at the establishment of the M Plan, a primarily money purchase arrangement based on defined contributions. In such an arrangement the risk as to what benefits a member’s share of the fund will buy rests entirely with the member. For C Plan members there is no such risk: their benefits are defined by reference to their final salaries. It might be argued that the issues before me have been about whether those members should benefit from the successful risk taken by fund managers in the placement of their investments even though the same members were not at risk should those investments have been less successful. Looked at in that way the argument seems to me to lack the moral high ground which is implied by the assumption that the Fund as it existed prior to the M Plan should be ring-fenced for the benefit of C Plan members. 

210. Despite repeated requests from the Trustee, the Principal Employer has consistently refused to issue a guarantee that it will tie itself to exercising its discretion in line with any index of inflation. There is some irony in the fact that one of the members complaining to me has in the past sometimes been  the mouthpiece through which the Principal Employer has explained why it did not feel able to provide such a guarantee.

211. While resisting such a guarantee, the Principal Employer has given various assurances, particularly around the time when the 1997 changes were being considered, that it did not envisage changing the practice whereby discretionary increases were made to pensions in payment.  The evidence before me does not suggest that such assurances have not been honoured.

212. Various publications set out figures from which, it seems to me, existing and potential pensioners could, over the period which I have been reviewing, have made their financial planning on the basis that their pensions (to which LPI did not apply) were likely to be increased by approximately 70% of RPI although such reviews did not take place at fixed annual intervals. 

213. I have referred to repeated requests by the Trustee. My investigation suggests that over recent years the Trustee has been active in pressing the case for discretionary increases. I am less certain whether the same can be said about the Trustee’s performance in earlier times but, as I noted in paragraph 13, I am limiting my consideration to matters from 1995 onwards. The practice I have described in paragraph 105 and the following paragraphs can fairly attract the description used by three of the complainants in paragraph 106. In practical terms the power to decide what level of increase to provide rested with the Principal Employer and the practice at the time reflected where that economic power lay. The complainants might well have taken a different view had they been trustee-directors than those who held that position but that does mean that the latter acted unlawfully or with maladministration. 

214. The evidence assembled by the Respondents suggests that, at least so far as concerns discretionary increases to pensions in payment, IBM cannot be regarded as being in the forefront of the lists of generous employers. IBM might be regarded as having failed to meet one of the aims expressed to be behind the establishment of the C Plan.

215. I have not gone as far as Dr Marks would wish in exploring whether his former employer has honoured the bargain he says was struck when he exchanged his skills for a prospective pension or with whether IBM has continued to compare favourably with other employers. This is because I see no legally enforceable promise in either context.

216. Nor do I see any evidence, in the decisions that have been taken about increasing pensions in payment, of a breach of an employer’s duty of good faith. As my predecessor said, what constitutes a breach depends on the circumstances. The Imperial Tobacco case itself made clear that an employer’s power to give or withhold consent to pension increases was not a fiduciary power.  In the case before me, the Principal Employer while setting its face against giving a guarantee, has never set its face against considering whether or what increase to provide.  Nor has there been any loss of any accrued benefits to members of the C Plan.  

217. Those who based their expectation on the information provided directly by the Scheme will not have been disappointed: the discretionary increases have been in line with what could be expected based on past performance. There was consistent reference to increases not being guaranteed.

218. Three of the complainants have pointed to the advice of Leading Counsel that IBM’s worldwide policies and practices on inflationary increases were not a proper consideration to take into account if it was to comply with its duty of good faith. I note that advice was contained within an opinion which suggested no more than that a “marker” be put down to that effect. Whether or not because of that marker I have seen nothing to suggest that the Trustee would have been justified either then or later in seeking to mount a legal challenge to the decisions of the Principal Employer.  

219. I see no reason to criticise the way the Respondents since then have dealt with the matter of discretionary increases. 

DAVID LAVERICK

Pensions Ombudsman

22 October 2004

APPENDIX 1

1. Rule 1 Part 1 of the 1997 deed states that 

i. " ‘Defined Benefit Section' means that section of the Plan providing benefits as set out in the Defined Benefit Rules.

ii. “ ‘Money Purchase Rules' means the Rules governing membership of the Money Purchase Section of the Plan as set out in the Deed establishing the Money Purchase Section of the Plan, executed on the same date as this Trust Deed (as amended from time to time)."

2. The "Fund" was defined as in the 1995 deed.

3. Clause 2 of the 1997 deed provides that 

"The Trustee shall continue to hold the fund consisting of the assets and monies of the Plan (hereinafter called 'the Fund') upon irrevocable trust, in accordance with the provisions of this Trust Deed and of the 1997 Money Purchase Rules and the 1997 Defined Benefit Rules (as amended from time to time)."

4. Part VIII deals with termination of the Scheme. It sets out the order of priorities to be applied on winding-up. M Plan retirement accounts (defined in the M Plan rules, see below)  are  in the first order of priority together with AVC accounts, pensions in payment, and the pensions of pensioner’s spouses/dependants. The deed provides that if there is a deficit

“in no circumstances shall any person’s Retirement Account be used to secure any other liabilities arising under the [db] Rules.

5. The deed contains clauses governing matters which apply to both the M Plan and the db plans, such as administration and the power of amendment. The powers of IBM and of the Trustee and the provisions relating to the actuary were essentially the same as in the 1995 deed.

6. Rule 1 of Schedule C of the M Plan Rules deals with employer’s contributions. 

a) * Rule 1 (1) (a) provided that each employer shall make contributions towards the Retirement Account of each Member and Postponed Retiree at specified rates which varied according to the age of the employee.

b) *  Rule 1 (1) (b)  provided that the individual employers shall make 

“such further contributions towards the Fund, as the Principal Employer, having obtained the advice of the Actuary, considers necessary to provide the benefits payable under the Plan and to meet any expenses payable out of the Fund in accordance with Clause 6 of Part II of the Trust Deed”.

7. Clause 6 of Part II  of the 1997 deed provides that all costs incurred by the Trustee or any of the employers 

“in connection with the Plan and the Fund shall be paid out of the Fund” subject to certain exceptions relating to costs of the Trustee in supplying documentation or information.

8. * Rule 1 (2) of Schedule C provided that if IBM, having obtained the advice of the Actuary, considers it 

"  appropriate, contributions to be made by an Employer under 1(a) … may be made by way of an acceptable alternative method".

9. Rule 2 of Schedule C provided for members to pay contributions of a percentage of his pensionable salary. 

10. Rule 3 provided for member to pay AVCs to the P Plan, which was established by the same deed.

11. Rule 5 (1) of Schedule C of the M Plan rules provided that each M Plan member should have a retirement account made up of 

a) contributions paid by the member and

b) *  "contributions allocated in respect of the individual by his Employer in accordance with Rule 1 (1)(a)… and”

c) any relevant transfer payment and

d) any investment profit or loss in respect of a-c.

12. Rule 5(2) provides that calculation of a member's benefits by reference to the Retirement Account

“ affects only the calculation of such benefits and in no way gives him any right to any particular assets within the Fund and each Member's … right to any benefits under the Plan exists against the whole of the assets of the Fund."

13. Rule 7 of Schedule C provides that if the value of any Retirement Account cannot be used to provide benefits for the member or his dependants eg because he has no dependants, then 

“the excess value shall be retained within the Fund and shall be transferred to the Fund.”

14. * Schedule E of the M Plan rules provides for payment of a defined benefit retirement pension to a spouse and eligible children when a member dies while in service. 

15. When the individual Retirement Account of the member is insufficient to fund the pension, the matter could be dealt with under Rule 1(b) of Schedule C quoted above.

16. Schedule F sets out alternatives for members who leave the Scheme before normal retirement date. Rule 3 provides that a member who leaves having completed less than 2 years’ service, is entitled to an amount equal to the contributions he has made less any tax for which the Trustee is liable. 

* These provisions were amended by the Deed of Amendment dated 24 February 2000. 
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