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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R H West

Scheme
:
Caterpillar Pension Plan (formerly Perkins Engines Works Pension Scheme) (the Works Scheme)

Respondents
:
Varity Holdings Pension Trust Ltd (the Original Trustee)

Perkins Pension Trust Ltd (the Current Trustee)

Perkins Engines Group Ltd ( the Current Principal Employer)

MATTERS FOR DETERMINATION 

1. The Applicant complains that 

(a) following the amendment in the Scheme Rules to the definition of Pensionable Earnings to exclude overtime, his pension does not satisfy the employer’s pension promise to him at the time his contributions based on overtime earnings were paid; and

(b) the 1993 amendment reduced his pension rights which had accrued prior to the 1993 amendment being made.

I have not investigated his complaints about future service as these are outside my jurisdiction; and

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Works Scheme is a final salary scheme.

4. The relevant Trust Deed is dated 6 January 1987. Clause 16 provides:

“Subject as hereinafter provided the principal Company may from time to time and at any time with the consent of the Trustee by any deed or deeds executed by the Principal Company and the Trustee alter or add to all or any of the provisions of this Deed provided no such alteration or addition. As aforesaid shall be permissible if it would operate to effect any change in the main purpose or object of the scheme as set forth in Rule 3 of the Rules…”

Rule 3 provides:

“The purposes and objects of the scheme are to ensure (as the main purpose or object) the provision of pensions for members on retirement from Service at a specified age and (as ancillary or subsidiary purposes or objects) the provision of other benefits for or in respect of members as set out in the Rules.”

5. Under the Scheme benefits accruing at retirement were calculated by multiplying a given fraction of Final Pensionable Earnings by years of service. Before the amendments of 1993 Final Pensionable Earnings were at the date of leaving service or death:

“the highest annual average of his Pensionable Earnings during any three consecutive tax years ending within the ten years ending on the fifth day of April preceding the Normal Retirement Date or such earlier date.”

The 1993 amendments provided that Final Pensionable Earnings were the highest annual average of pensionable earnings for the three consecutive years ending at the date of leaving service or, if higher, of any three consecutive tax years within ten years prior to leaving service. Pensionable Earnings were defined as basic pay, plus overtime, plus shift allowances and certain other agreed payments less one and one half times the State Lower Earnings Limit (the LEL).

MATERIAL FACTS

6. The Applicant was born in July 1945. On 9 August 1965 he commenced employment with Perkins Engines Peterborough Ltd, now part of Perkins Ltd (Perkins). Perkins was owned by Varity Holdings Ltd. At the material time Varity was the principal employer and the directors of the Original Trustee were also directors of Varity or other companies within the Group, including Perkins. The Applicant was a member of the Works Scheme.

7. In 1989 Varity was considering amendments to the Works Scheme. The proposal was to base pensionable earnings on basic pay less 1 x LEL for Members aged under 50. The definition of basic pay for members aged over 50 was to remain the same. The Benefits Services Manager of the Original Trustee in consulting its solicitors remarked that “those people, currently under age 50, who earn a lot of overtime/variable pay will contribute less and potentially could receive smaller benefit than under the existing definition.” The proposed amendment was not brought forward at that time.

8. In 1992-3 the Applicant’s earnings consisted of basic pay, a shift allowance and a substantial amount of overtime. He was a member of the Works Scheme.

9. In the early 1990s members of a separate scheme (the Staff Scheme) went on strike over a refusal to make benefit improvements to that Scheme. A working party consisting of staff members and management was set up and the working party issued questionnaires to staff members. The outcome was a decision by Perkins to make certain changes to the Staff Scheme and also to the Works Scheme, although no members of the Works Scheme had been involved in the consultation. It was also decided to set up defined contributions sections within each scheme, membership of which would be voluntary to existing members.

10. In November 1992 Perkins issued a Bulletin to Works Scheme Members entitled “Important Improvements to the Works Pension Scheme”. The Bulletin explained that Perkins proposed to make certain changes to both Schemes.

11. Item 2 of the Bulletin was headed “Reducing the Offset”. A subheading entitled “current position” stated:

“Both your final pension and the contributions you pay are based on your "Pensionable Earnings” which currently include an offset of (one and a half) times the State Lower Earnings Limit. Pensionable earnings include overtime earnings and concern has been expressed by some employees that, if overtime earnings are part of Pensionable Earnings you run the risk of paying contributions based on overtime earnings for some or much of your working life and then later finding that, when you are close to retirement, there are no overtime earnings available.”

12. The Bulletin stated that the LEL offset would be reduced to 1 x LEL (£2,808 pa at the time). It was also proposed to remove overtime earnings from the definition of pensionable earnings:

“The impact of this change will vary depending on whether you are earning overtime or not and, if so, on the level of your overtime earnings. What change does do, of course, is to increase the guaranteed element of your Final pensionable earnings Figure.

For those employees who are currently working large amounts of overtime, then thy can of course choose to pay part of their earnings into Additional Voluntary Contributions (AVCs) in order to increase their pension at retirement. Full details of the Company’s AVC Scheme are available from the Personnel Department.”

Members aged over 50 would have the right to choose to have their pensions based upon the old or the new definition of pensionable earnings. Moreover, members who retired within three years of the change being implemented would receive pensions based on whichever definition produced the better benefits.

13. Other changes included:

· The introduction of a discretionary bridging pension for employees who retired at the age of 55 or over

· A guarantee by Perkins to make minimum pension contributions of 5.5% when the Scheme was in deficit

· The chance for employees to make a “bonus sacrifice” in return for further pension benefits if a system of bonus payments was introduced in the future

· The guaranteed minimum pension (GMP) element of the pension being increased in line with inflation. However, the rate of increase of the non-GMP element of pensions in payment was changed to the greater of 3% or the increase in the Retail Price Increase up to a maximum of 5%

Members were told that family benefits

“will improve indirectly as a result of some of the other improvements [including the size of the LEL offset] which are proposed”.

The Bulletin invited Members to put any queries they might have to the Personnel Department.

The trade union, the AEEU (the Union) supported the package.

14. The issuing of the Bulletin was followed by a series of presentations each of about an hour to Members of the two Schemes. The presentations highlighted Perkins’ objectives of providing affordable but improved pensions arrangements. Specific reference was made to

· The change in pensionable salary calculations

· The difference between the old and new definitions

· An emphasis on the exclusion of overtime from the new definition

· An illustration of the contributions payable on a pensionable salary under both the old and new definitions for anyone aged under 50 with modest overtime. Various other examples were given but these did not include an employee aged under 50 with high overtime under the new definition.

· Proposed indexation increases to pensions in payment

The reason given for the change was that many employees felt that including overtime in the definition of pensionable pay was something of a gamble.

15. The proposed package was then submitted to a ballot of members of the Union. 1283 voted in favour with 252 against. The Union signed its agreement to the proposal on 13 January 1993. On 22 February the Union and Perkins entered into an agreement for a pay increase for hourly paid employees such as the Applicant.

16. The Original Trustee considered the proposed changes on 3 March 1993. No papers relating specifically to those changes appear to have been circulated. The Respondents have told me that the individual directors who were members of the Original Trustee would have seen all communications sent to employees and that as directors of the employer they would have been fully aware of what was happening about the proposed changes and the various negotiations with the Union and members.

17. The relevant minute of the meeting reads:

“Perkins Engines Staff Pension Scheme

676.1 The Chairman reported that [Varity and Perkins] had requested that the trustees consent to replace and alter the current definitive Trust Deed and Rules dated 4th June 1987

676.2 the new Deed and Rules update the existing Deed and Rules so that it includes all the changes and additions that have occurred since 1987. Additionally, the Rules of a new Defined Contribution Plan are annexed to the new Deed.

676.3 [The Secretary] highlighted two points (1) the priorities on wind up; and (2) the fact that the [defined contribution] Rules were annexed to the [Staff Scheme] in order to meet the implementation timetable for April 1993. If a new plan had been set up – tax exempt status could not have been achieved in time…

676.5 The Trustees did consider the interests of the existing members and satisfied themselves that nobody would be disadvantaged.

676.6 On the proposal of the Chairman, it was unanimously resolved to direct the secretary to obtain engrossments and affix the common seal.”

18. Under the heading “Perkins Engines Works Pension Scheme” the minute reads:

677.1 The Chairman reported that [Varity and Perkins] had made an identical request regarding replacing and altering Perkins Engines Works Pension Scheme Deed and Rules and, therefore, the same considerations and conclusions could be applied as were applied to the Staff Scheme.

677.2 On the proposal of the Chairman, it was unanimously resolved to direct the secretary to obtain engrossments and affix the common seal.”

19. The proposed changes were implemented with effect from 1 April 1993. At this time there were 667 members of the Works Scheme aged under 50, most of whom worked some overtime. 448 members of the Staff Scheme were aged under 50 but none worked overtime.

20. In 1999 a change in the format of benefit statements alerted the Applicant to the fact that the pension he might receive, should he take early retirement, could be less than he had expected. He then asked for a statement of what his benefits would have been had the 1993 changes not occurred. This showed a difference of about £80 per week (as of 5 April 1999) but did not refer to the savings the Applicant would have made in terms of lower contributions.

The Applicant’s Submissions

21. The Applicant has made the following submissions to me:

· The Trustees’ gave inadequate consideration to the amendments at their meeting of 3 March 1993 in that they were approved without discussion, without the benefit of legal advice and without the prior circulation of any explanatory material.

· The Respondents have produced no justification for introducing amendments which were of benefit of some members but disadvantaged others.

· There was no “no worse off” protection for members aged under 50. The protection introduced for members aged over 50 was evidence that the employer had considered the matter but not the original Trustee.

· The Respondents failed to ensure that each member received a copy of the 1992 Bulletin. It maintains that copies were simply left in the rest room and cleared away by cleaners before the Applicant could secure a copy.

· The labelling of the amendments as “improvements” was misleading as were statements made at the presentations that no member would lose out overall.

· Insufficient time was devoted at the presentations to explaining the complex matters in issue and did not explain the effect on members in the position of the Applicant.

· The union ballot was distorted by the participation of Staff Plan members.

CONCLUSIONS

22. So far as the Applicant is concerned there is a real possibility that the benefits he will receive when he retires will be less than he would have received but for the changes of 1993. However, the level of his pension is dependent on a number of factors, including the amount of his overtime, the outcome of which is not known. The two main questions for me are:

· Did the Perkins and the Trustee have the power to make the amendments?

· Was there any maladministration in the procedure for making those amendments and, if so, has any injustice resulted to the Applicant?

23. So far as the power is concerned I am satisfied that Perkins, with the consent of the Original Trustee, had the power to effect the 1993 amendments. In reaching that view I have taken account of two apparently contradictory determinations made by my predecessor (D11934/JIB and F00486/JIB). My predecessor noted that the main purpose of the scheme was the provision of pensions on retirement and took the view that a proposed amendment that, without the consent of the beneficiary, reduced the rights of a beneficiary in respect of past service did not accord with the overriding purpose of the scheme.  

24. In my view, my predecessor confused two issues, namely whether there was any change to the main purpose or object of the Scheme and whether there was any effect on the entitlement or accrued rights of a member which had been accrued before the amendment came into effect. An amendment which had that latter effect is precluded by Section 66 of the Pensions Act 1995 unless specified requirements set out in that Section are met. 

25. So far as the first issue is concerned the Works Scheme remained, even after the removal of overtime pay from the definition of Pensionable Pay, essentially a scheme for the payment of pension benefits to its Members. I do not share what appears to be my predecessor’s view that any change which disadvantages some members lies outside the amendment power of the Scheme. Amendments may mean that some members will gain and some will lose out by comparison with a Scheme which continued without such amendment. That there may be such an effect does not mean that the amendments are invalid so long as the main purpose and objective of the scheme is maintained. The alteration of the definition of pensionable earnings was within the amendment powers granted to the Employer and Trustees; that change and the other changes made at the same time did not alter the main object or purpose of the Works Scheme i.e. the provision of retirement benefits for members.

26. I am concerned that the Trustees, in agreeing to the amendments, recorded that no-one would be disadvantaged as a consequence. However, despite the wording of the minute, the Trustees recognised from the outset that some employees working long overtime hours could be worse off under the new definition. It was clearly for that reason that the Trustees made a specific “no worse off” provision for those aged over 50 and retiring within three years of the amendments coming into force. They also provided that employees aged over 50 on 1 April 1993 should be given the option of remaining with the old definition of pensionable pay. Both those provisions suggest that, contrary to the wording of their minute, the Trustees did recognise that some members might be disadvantaged as a result of the amendments which they were agreeing. 

27. The Applicant was aged under 50 at the material time and no “no worse off” provision was made for employees in that category, but there is no indication that that outcome was other than intentional. Given the overall purpose of the amendments I do not see that omission as discriminatory or unfair.

28. Moreover, I am satisfied that the presentations to employees and the literature circulated subsequently was reasonably balanced and accurate, and that no pressure was put on employees to opt for the new definition. It was dubbed an “improvement” and the Union supported it.

29. The Applicant maintains that when he retires his benefits will not take account of his past overtime earnings on which his contributions were based and that they will be less than if the amendment had not been made. It is a fact that his benefits will not take account of such earnings but that is not the consequence of the amendments. The 1993 amendments did not alter in essentials the basic formula for calculating retirement benefits (paragraph 5, above). That formula could not take account of any earnings earlier than ten years before retirement. The Applicant’s normal retirement date is 2010 and, therefore, in the normal run of things the Applicant’s pre-1993 earnings would not come into reckoning. Even if the Applicant were to take early retirement now his pre-1993 earnings would not be relevant.

30. For the reasons I have given I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

21 September 2006
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