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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss Watts

Scheme
:
Local Government Pension Scheme

Respondent
:
London Borough of Barking & Dagenham 

THE COMPLAINT (dated 28 October 2000)

1. Miss Watts complained that the London Borough of Barking and Dagenham (the Council) acted with maladministration concerning her pension from the Scheme.

2. Miss Watts who is 89 years old, claims compensation for the distress, inconvenience and worry she has been through.  She states that she was distressed by the Council’s action, which has caused her hardship and she says she has been ill with worry.

MATERIAL FACTS

3. In January 1959 the Borough of Dagenham Council took advice from Counsel as to the legality of establishing a long service award (LSA) scheme.  The Instructions to Counsel states:

"My Council desire [sic] to award some financial benefit to officers who have served them well for upwards of 25 consecutive years and who have reached 3 years before the age that they are entitled to retire, and the Council favour paying such officers a sum of £50 per annum during the last 3 years of their service.  This will not only give the officers in question some monetary advantage during this period but will also increase their pension on retirement…..The question nevertheless arises, whether it is within the Council's powers to increase the salary of their long serving officers in this way either (a) because it does not strictly conform to the Scheme of National Conditions of Service …or (b) because the payment can be argued as being for past services, (see Re:Magrath (1934) 2 K.B.  415).  It is contended, however, that such a proposal would reflect the officer's continued worth as an employee who is zealous in the authority's interest and whose experience and knowledge has more than usual value, so as to provide sufficient consideration for the extra remuneration.  It is also felt that the proposal would attract staff to the Council's service, and tend to dissuade existing officers from leaving such service for that of other local authorities.

…

The question nevertheless arises, whether it is within the Council’s powers to increase the salary of their long serving officers in this way either (a) because it does not strictly conform to the Scheme of National Conditions of Service as being an accepted code of practice to which local authorities generally adhere (and on this point Counsel’s attention is drawn to section 106 of the Local Government Act 1933 … and to Roberts v Hopwood …) or (b) because it can be argued as being for past services "

4. The Opinion of Counsel of January 1959 was that:

"In my opinion, the proposed scheme is valid but I must make it clear that it is only just so and any extension of it would rapidly pass over the borders of what is legal.

…A council may still pay such salaries as they consider to be reasonable, but what is reasonable is to a large extent determined for them.  There would have to be good reasons for paying salaries either below or above the normal.

…Examining the reasons given, both those given in the final paragraph of the case seem to me to be good enough to support the present proposal … I do not think that the principle of Re Magrath is offended, since the payment is to be for future services only, and it is not retroactive although reasons for it may lie in the past… So long as the amount does not transcend what may be regarded as reasonable for the extra consideration given ie for the zeal throughout a long period and the retention of servants of local experience which might otherwise be lost, I think that the payment may be made.  "

5. Instructions to Counsel of April 1966 confirm that the LSA scheme was adopted by the Council consequent upon the amalgamation of the Boroughs under the Local Government Act 1963.  A minute of the Council’s Establishment Committee in 1970 refers to a minute (317) of December 1964 which authorised the continuance and extension of LSAs previously applied by the Dagenham Corporation to officers of new London Boroughs.  Minute 371 (which it is suggested is a typographical and should read 317) states the Council of Borough of Dagenham in order to induce officers to remain in their service have a policy that, upon a satisfactory report of the Chief Officer, officers with 25 years continuous service with Dagenham may be paid for at least three years of service an additional sum of up to £50 per annum.

6. In April 1966 Council’s instructions to its Counsel state:

"The justification for the agreed additional payment was that the proposal would reflect the officer's continued worth as an employee who is zealous in the authority's interest and whose experience and knowledge is of more than usual value and that an addition of this character would also attract staff to the Council's service and tend to dissuade existing officers from leaving such service for that of other local authorities."

7. In its instructions the Council referred to Counsel’s previous advice that the LSA scheme was valid although any extension would rapidly pass over the borders of what was legal.  The Council explained that it received representations on behalf of the manual employees in their service suggesting that the LSA scheme be further extended to include them.  Accordingly, it sought its Counsel’s opinion about whether the scheme could validly be extended to include (a) gangers or foreman whose knowledge of the area acquired over the years had become of great value and (b) other manual employees where no skill or knowledge is required eg road sweepers, although replacement may be difficult where there was short supply.  The Council also advised that the LSA would have the effect of adding 7% to such basic rate of pay.

8. Counsel responded in May 1966

“… and the Council are not prohibited from increasing remuneration provided that it is in respect of services to be rendered and not in respect of past services.  The extra remuneration will be in respect of past experience gained in past services [sic] which makes more valuable future services but it will be paid for the future service so rendered more valuable.”

9. In amplification of the case, the Council submitted further details concerning the individual types of manual employees to whom the scheme if extend would be applied.  In this regard the Council submitted detailed information about individual employees and occupation type, for example,

“(v) There is a driver/sewerman who will have completed 27 years continuous service by the time he retires in 1982.  This particular employee has a good knowledge of the run of sewerman and drains in the Borough.  He acts as emergency officer and could progress to a higher post in the Surveyor’s Department where initiative is more important than craft training.

(viii) On the other hand, however, the Council have a street sweeper who joined their service in 1955 and who when he retires in 1981 will have completed 26 years with the Corporation.  During the whole of his time is [sic] appears likely that he will be engaged on the same task of street sweeping.”

The Council also explained that granting £50 per annum to the lowest paid full time employee would add 11.76% to the nationally approved basic rate but that this was exceptional.  The effect of adding £50 to the largest group of lower paid employees would be to add 7.3% to their rate of pay.

10. Counsel’s written opinion (May 1966) (to K Lauder, Town Clerk & Solicitor) stated that

10.1. So far as section 106(2) of the Local Government Act 1933 is concerned that remuneration must be reasonable, ie the amount and as remuneration for services rendered.  What is reasonable remuneration is a question of fact for the Council.  Quoting Lord Wrenbury in Robert v Hopwood he said that remuneration can never be determined with exactness.

10.2. Any payment must be in respect of services to be rendered and not in respect of services already rendered but that does not rule out payment for extra remuneration for future services which have been rendered more valuable by reason of experience gained in past services.

10.3. Counsel confirmed the validity of the Council’s belief that payments can be justified on the ground that a proposal to pay them would reflect the officer’s continued worth as an employee who is zealous in the authority’s interest and whose experience and knowledge has more than usual value; and that such a proposal would attract staff to the Council’s service and dissuade existing officers leaving.

10.4. The experience and knowledge must be something which is of value to the Council; that it must be worth while to attract that particular officer and be worth making a bid to retain that officer’s services because of some form of expertise or local knowledge he has acquired.  He advised that the Council must consider every case for LSA on its merits and ask in each individual case what that individual has which is worth paying for.  The test is in each case whether the payment is necessary to secure efficient service but this means it is so when looked at all round.

10.5. Manual workers may in certain circumstances be awarded the payment.  Assessing each case Counsel should have regard to the worth of experience that individual could bring.

10.6. Any particular percentage addition to the national approved rate is not the right test to apply.

11. An undated document from the Council (attached to the Town Clerk’s letter of 18 September 1975) provides

“The Council have a scheme for rewarding long service which provides that 

(a) When an officer has completed 25 years continuous service with the [Council] and their predecessors and is within twelve months of the date on which he could normally retire, his Chief Officer will report this fact to the Establishment Committee.  Subject to the report being deferred if any Officer could retire before the statutory retiring age of 65 informs his Chief Officer that he intends to continue beyond the earliest age at which he could retire.

(b) The Establishment Committee will deal with each case on its merits and, having regard to all the circumstances, may recommend the Council to increase the salary of such an officer during the last twelve months service by such a sum not exceeding £153 per annum.

(c) If the Establishment Committee decide not to recommend increasing a salary of such an officer they will so inform him and give him 

(i) an indication of their reasons; and

(ii) the opportunity to submit to the Establishment Committee his observations upon their decision.”

12. On 30 June 1969 minutes of the Establishment Committee stated

“380.  RECOGNITION OF LONG SERVICE

Miss M.  Watts, Administrative Assistant, has indicated that she intends to retire on the 18th June 1972, having completed upwards of 25 years continuous service with the Council and the former Dagenham Corporation.

WE RECOMMEND:- That a long service award of £50 be paid to Miss Watts from the 18th June 1969 for a period not exceeding three years.”

13. On 17 July 1969 the Medical Officer of Health sent an internal memorandum to the Borough Treasurer confirming that the Establishment Committee recommended that the LSA was payable and this was ratified by the Council and asked that arrangements be made for payment.

14. On 17 July 1969 the Medical Officer wrote to Miss Watts stating

“With further reference to your letter of 19th June, 1969 I am pleased to inform you that the Establishment Committee, at their Meeting of the 30th June, 1969 recommended that a long service award of £50 be paid to you from the 18th June, 1969 for a period not exceeding three years.  This was ratified by the Council at their meeting of the 16 th July, 1969.”

15. Miss Watts an administrative assistant in the medical health department retired voluntarily at age 60 and had over 40 years service.

16. On 7 January 1998 the Head of Exchequer Services (Malcolm Simons) at the Council wrote to the pensions manager (Paul Foster) asking that he arrange that LSAs are set up as being taxable but not pensionable.  Mr Foster replied on 8 January 1998 that following various meetings it was considered LSAs were pensionable and that they did not fall within the list of exclusions referred to the Local Government Pension Scheme Regulations (1997 Regulations) therefore Mr Simons’ proposal did not appear to be legal.  He further stated that the intention was to seek Counsel's opinion.

17. Paul Foster considered there were two options (1) to continue with the LSA scheme or (2) use an alternative method.  He believed there to be an inconsistency between the whole area of LSAs - one the one hand LSAs can be legally paid they satisfied the general principle of reasonableness - on the other any arrangement the main purpose of which is to increase final pay (and hence increase retirement benefits) is not looked on too kindly by the auditor.  He suggested three proposals to remedy the inconsistency of which one was that LSA should be expressly exclude under the 1997 Regulations but if this was the case then

“…LSAs could effectively defeat the whole object of the LSA which IS to reward long serving employees with increased retirement benefits”.

He then referred to four alternatives to replace the LSA scheme which went to the employer making some payment to the LGPS pension fund.

18. In January 1998, having considered a report by the District Auditor of the London Borough of Redbridge investigating financial irregularities in relation to pension arrangements, the Council again took Counsel's advice, this time from a Leading Counsel.  In its Instructions to Leading Counsel the Council stated it was concerned because the LSA was only payable in an officer's final year of service and that the effect of this arrangement meant that apart from their being an award there is an enhancement in final salary which would effect the size of pension paid.  It stated that the rationale for the LSA was to reward those officers who have shown both loyalty to the Council and been of good behaviour.  It felt this was clear from the policy in that if the Chief Officer does not believe that an officer merits the award it could be withheld.

19. Leading Counsel produced a draft Opinion dated 1 February 1998 which provided, in summary, that

19.1. An LSA is not additional remuneration for additional duties but could be analysed as an inducement to remain in office (in which case it would be capable of being authorised by sections 111 and/or 112 of the Local Government Act 1972) and might be lawful subject to reasonableness as to its amount and any other terms.

19.2. If analysed either as a reward for past loyalty and good behaviour or in order to enhance to the size pension then it would be of doubtful and very doubtful legality respectively.

19.3. Even if lawful under a) it did not follow that it was part of pensionable pay as set out in Regulation 13(2)(e) of the Regulations 1997.

19.4. Referring to Mr Foster’s memorandum of 8 January 1998 advised that the way in which the LSA was structured suggested that it was essentially designed “to reward long serving employees with increased retirement benefits” and thus was of doubtful legality (see above).

20. On 24 March 1998 Leading Counsel gave further advice to his draft opinion of 11 February 1998.  He confirmed that the way in which the LSA scheme was then structured was of doubtful legality.  He noted the intention to introduce a replacement scheme, which would provide that an employee after 20 years would be entitled to an increment of say £50 each year until he reached 40 years of service or retired.  The scheme would be on the basis of providing additional remuneration to reflect local knowledge and experience.  He concluded that he thought the payment would not fall within the Regulations 1997 exclusions.

21. The Council ceased the LSA scheme and a different scheme was put in place.

22. On 29 June 1999 Rowe & Maw solicitors advised the District Auditor.  They stated that they understood that the Council had an arrangement to pay LSAs to officers’ salary after their 25th year of service and that officers could choose to receive the LSA after their 25th year or in their final year of service.  In relation to LSAs made in the 25th year, it advised that some may have been unlawful.  It considered that if LSAs were paid pursuant to a blanket policy to make payments to a particular group they were likely to be unlawful.  But payments awarded on an individual basis in recognition of experience and to keep an employee may be lawful.  The issue of lawfulness would depend on the individual circumstances of each case.  Any LSA paid in the final year of service in order to enhance pension would be unlawful.  Finally, Rowe & Maw advised that the Council was under a duty to consider recovering any unlawful payments made and that the Council should cease to pay the unlawful elements of pensions forthwith or risk its members being surcharged.

23. On 7 July 1999 the District Auditor confirmed to the Council that he had since clarified to Rowe & Maw that the Council’s policy in respect of LSAs was applied on a discretionary basis in each individual case.  With that exception he considered Rowe & Maw’s letter appeared factually correct.

24. On 24 September 1999 the Council wrote to the Secretary of State at the DETR-

" The Council initially received counsel’s opinion in respect of its proposed recognition of long service in May 1966.  Counsel did not consent to a policy of the payment of a long service award to all staff, but found that the Council should ask itself in each individual case what the individual has which is worth paying for.  The payment had to be for good reasons and made on a discretionary basis.  Consequently, each application was assessed on its merits and the Council considered that it had a sound, legal basis for paying a long service award to officers who met the criteria.

Before 1985 the number of applicants were referred to members at least annually… Since then, it was processed by officers, who relied on delegated powers.  The officer could elect either have the payment added to his/her salary in the 26th year or else to claim it in the final year of service.  

…

Officers are satisfied that the Council had a proper legal basis for granting a long service award in individual cases.  However a review of the Council's superannuation arrangements….  led officers to conclude that the inclusion of LSA in an officer's gross pay for superannuation purposes may not be lawful.  The [LSA] was consequently suspended.  …The Council appears to have no legal basis for continuing to pay pensions enhanced by the [LSA]".  
25. The Council requested the sanction of the Secretary of State to continue paying pensions at the full level to existing pensioners who had received LSA.

26. The DETR responded on 24 December 1999 that no sanction would be given.  The letter states

"Authorities have never had the power to defer payment of a pensionable long service bonus so as to enhance final pensionable remuneration, with the intended purpose of increasing any pension calculated by reference to that remuneration".

27. In January 2000 the Leading Counsel referred to in paragraphs 19 and 20 was asked by the Council to advise on the issue of recovery of any overpayments.  The premise of Leading Counsel’s advice was that it appeared that the reason for making the LSAs was in order to enhance the size of the pension.  He did not consider this a legitimate reason for granting LSAs.  Leading Counsel therefore advised that the enhanced element of pensions should not continue to be paid.  On the issue of recovery of overpayments he advised that the Council had to consider recovery but that individual pensioners had various defences open to them including arguing the legality of the payments, estoppel/change of position and limitation.  He advised that the Council would need to consider each case individually but that in the majority of cases it would be apparent that the pensioner's circumstances were such that it would be uneconomical to pursue the matter.

28. On 3 February 2000 the Council wrote to Miss Watts advising her that her pension would be reduced by £16.80 per month from 1 February 2000.  The explanation given was that:

"your [LGPS] benefits included an amount based on an allowance payable under the Long Service Award Scheme.  We have since been advised that the scheme was flawed and should not be included for LGPS calculations"

29. Attached to the letter was a "question and answer" sheet.  In answer to the question "What is the problem about the LSA?" it stated:

"The LSA was given to employees with long service with the Council of 25 years or more in the last year of their service with a view to enhancing their retirement pension.  The DETR have advised that the LSA cannot be taken into account for LGPS benefits and therefore your pension must be recalculated".

30. On 16 February 2000 the Council wrote to Miss Watts stating that no further action on recovery of payments would be made.

31. On 16 May 2000 Mr Muir of Hymans Robertson, on behalf of the Council, provided a written response to a complaint brought under the LGPS's Internal Dispute Resolution Procedure (IDRP) by Miss Watts.  Mr Muir concluded that the LSA scheme made payments to reward past service and not to reward employees for additional work actually done and that the option to defer payment until the last year of service was a device to enhance final pensionable pay with the sole purpose of increasing pension benefits.  He went on to say that the Council might have a case to answer in terms of making the payments in the first place as the inclusion of the LSA, in his view, represented maladministration on the part of the Council.

32. Miss Watt appealed against that decision and the DETR produced its second stage IDR decision on 1 September 2000.  The Secretary of State accepted the Council’s decision that it considered that the LSAs were unlawful and confirmed Mr Muir’s decision.  It stated that the LSAs could not count as pensionable remuneration on which Miss Watts benefits were calculated.  The Secretary of State indicated that although the Council's actions in paying and subsequently withdrawing the LSA might well amount to maladministration he had no powers to award compensation.

The Council’s submissions

33. The Council operated the LSA scheme for a number of years.  When an officer had completed at least 25 years continuous service and was within twelve months of retirement he reported this to the Chief Officer in order to be considered for payment of the award.  Once approved the officer would normally receive payment of the LSA over the last twelve months of service.  The purpose of the award was to reward for loyalty and to some extent it helped as a retention over the years.  The Council subsequently obtained Counsel's opinion which concluded the LSA scheme was unlawful in that it rewarded employees for past services and enhanced the pensionable pay in their last year of service for the sole purpose of boosting pensions.  An application to the DETR to sanction the inclusion of LSA for pension purposes was refused.  Accordingly the Council wrote explaining that there would be a reduction but no recovery of overpayments would be made.

34. The Council further submits that no individual consideration was given to whether Miss Watts should have been paid an LSA on the basis of her value of her services to the Council and that it must be inferred that the main purpose of Miss Watts’ LSA was to enhance her pension.  The Council asserts that Miss Watts’ LSA was consequently unlawful.

Burden of proof

35. The Council found in February 2000 that all payments under its LSA scheme were unlawful, because the scheme was for the improper purposes of rewarding past loyalty, and, in particular, of enhancing pension entitlement.  As Miss Watts challenged that determination and is the complainant, the burden of proving her case lies on her.  The normal principle is “he who asserts must prove”.  It is for Miss Watts to show that the LSA payment made to her was not unlawful in her particular case.  It is not for the Council to show that it was lawful.
Nature of the LSA Scheme

36. The Council has discovered further documentation on the application of its LSA scheme, which indicates that:

36.1. the LSA scheme in 1969 was not the discretionary scheme in contemplation by Counsel in 1959 and 1966, but a non-discretionary scheme, under which the Council did not give individual consideration to Miss Watts’ case or the value of her service to the Council; and

36.2. the main purpose of the scheme was to enhance pensions for retiring staff.

37. More generally, the evidence indicates that employees were given LSAs without consideration of their individual circumstances; that the LSAs did not therefore reflect the value of their particular service to the Council, or the need to offer an LSA in their particular case; and that the LSAs were consequently unlawful.  That evidence is of 2 types

37.1. First, contemporaneous minutes of the Council’s Establishment Committee, including the minute concerning the LSA to Miss Watts herself:

37.1.1. Prior to 1978 any decision to award an LSA was to award an LSA was made by the Council’s Establishment Committee.  The minutes of the Establishment Committee for 23rd October 1968, 11th November 1968, 11th June 1968, and 30th June 1969, record 4 awards of LSAs.  Each LSA decision is headed “Recognition of Long Service”, and each broadly takes the form illustrated at paragraph 12 above.

37.1.2. The Establishment Committee’s minute in Miss Watts’ case (as in all the other cases between 23rd October 1969 and 30th June 1969) provides no evidence that the Establishment Committee exercised its discretion to award LSAs, based on the value of a particular employees’ service to the Council, the need to retain their services, or the desire to attract other employees to the Council.  Rather, it appears from the minutes that the “trigger” for payment of an LSA was nothing more than a stated intention to retire, after the requisite amount of service.

37.1.3. Furthermore, the title of the minutes in each case is simply “Recognition of Long Service”.  This suggests that in each case:

· the Establishment Committee did not apply its mind to the actual value of any past or future service to the Council; and

· the LSA was an award for past service, thus unlawful on the principles set out in Re Magrath.

37.1.4. It might be argued that the Establishment Committee could have considered the individual circumstances of each employee, to whom an LSA was made, but might simply not have noted them.  However, it in fact appears that if the Establishment Committee did (exceptionally) consider the individual circumstances of any case, it recorded the fact.  So for example minute 961 of 23rd September 1974, concerning a LSA made to a Mr Richmond states:
“RECOGNITION OF LONG SERVICE

…(b) Mr.  G.  F.  L.  Richmond, Education Welfare Officer- Mr.  Richmond will retire through ill health on the 31st October 1974, after completing 29 years of service with the London Borough of Barking and its predecessors.  Although it is not normal practice for the Council to back-date long service awards we feel that an exception should be made in view of Mr.  Richmond’s circumstances.” (emphasis added)

37.1.5. Indeed, the LSA to Mr.  Richmond itself provides evidence that the Establishment Committee was not applying the correct principles to the award of LSAs, as set down by Counsel in 1966.  The purpose of the LSA in Mr.  Richmond’s case was self-evidently not to reflect his particular value to the Council, or to retain his services: the LSA was made approximately 1 month before his retirement, and was backdated.

37.1.6. Finally, the Establishment Committee’s minute 640 of 6th September 1978 reflects the fact that LSAs were effectively automatic:

“LOCAL JOINT COMMITTEE

We have received the report of the meeting of the Local Joint Committee held on the 10th July 1978 and arising thereout we have in relation to:-

Long-Service Awards- Agreed that (a) the revised long-service award of £300 be applied on a pro-rata basis to officers already in receipt of the £153 per annum long-service award on the 1st June 1978, and that (b) for the future the award be granted automatically without reference to this Committee on each occasion” (emphasis added).

37.1.7. Plainly, the Establishment Committee would not have recommended in 1978 that LSAs be granted “automatically”, without reference to the Committee, unless they considered it unnecessary to apply their minds to the value of LSAs in the particular circumstances of individual cases.

37.2. Second, an exchange of letters in 1975 between Mr.  Watson Barker, the Council’s Town Clerk, and the Greater London Whitley Council.

37.2.1. On 18th September 1975, the Town Clerk wrote to the Whitley Council, attaching a copy of the Scheme applicable in 1975, to discover whether the scheme conformed to Whitley Council requirements;

37.2.2. On 25th September 1975, Mr.  Butler of the Whitley Council replied.  His letter indicated that he had been concerned that the Council applied LSAs on a discretionary basis, and that the LSAs were therefore contrary to the Government’s new pay policy.  However, he had been reassured that, in effect, payment of LSAs was automatic:

“Dear Mr Barker

The White Paper – “The Attack on Inflation” Long Service Awards

I would refer to your letter of 18thinstant and to a conversation of this week with Mr S King relating to long service awards and whether these might continue under the Government pay policy.

As I indicated to Mr.  King on the telephone, I originally had grave doubts on whether this scheme could continue to operate, particularly having regard to the wording of some of sub-paragraph (b) which refers to the Establishment Committee dealing with each case on its merits and having regard to all the circumstances may recommend to the Council an increase of salary not exceeding £155 per annum.  To my mind these words contain a large element of discretion and certainly give the impression that the scheme is not automatic.

However, I am assured by Mr.  King that, in practical terms, the Council have operated the arrangements on an automatic basis in the past and, so far as Mr.  King can remember, no case has been rejected by the Council since 1965.

If you are able to confirm this understanding then I am prepared to view this scheme as one of ‘negative’ discretion and to indicate to you that it may continue during the period of pay policy

Yours sincerely”
37.2.3. Mr Barker, the Town Clerk, replied to Mr.  Butler on 30th September in the following terms:

“Dear Mr Butler

The White Paper- “The Attack on Inflation” – Long Services Awards

Thank you for your letter of 25 September on the above-mentioned matter.

I can confirm that since 1965 every case put to the Establishment Committee by a Chief Officer for the payment of the Long Service Award has been approved by the Council.

Yours sincerely”

37.2.4. The above letters make clear that between 1965 and (at least) 1975 the Council did not apply its mind to the question, whether LSAs were justified in individual cases.  Hence the LSA scheme was not that contemplated by Counsel in 1959 and 1966.  It was a non-discretionary and unlawful scheme.

37.2.5. “The Attack on Inflation” (Command Paper 6151) was published by the Government in July 1975.  The White Paper set out a prices and pay policy to reduce sharply the rate of inflation, which at that time was running at approximately 25% per annum.  One of the strands of that policy was to exercise a tight control on wage increases.  The pay policy adopted by the TUC General Council was for a universal pay increase limit of £6 per week, whatever the skill or responsibility of particular employees, or particular groups of employees, awarded an increase.  Such a universal pay rise, limited to a fixed rate, would prevent particular settlements in individual cases from increasing inflationary pressure on the economy.

37.2.6. After this lapse of time, the Council cannot state precisely what was the content of the discussions which took place between the Council and Whitley Council regarding LSA payments.  The main thrust of those discussions is, however, clear from the letter dated 25 September 1975 that Mr Butler considered that a discretionary LSA scheme, where payment of an award was based on the skill or responsibility of a particular employee, would interfere with the TUC’s flat rate policy for limiting pay rises, and would introduce into the Council’s pay structure “the complication of separate provisions for particular groups which, via comparability claims, had helped to weaken the previous [TUC] policy…” .

37.2.7. Mr Butler consequently required the Council to show that, in practical terms, the LSA scheme did not operate on a discretionary basis, but awarded a flat rate salary increase across the board to employees who met its long service requirements.  Mr King of the Council was able to reassure Mr Butler that notwithstanding the terms of the scheme the actual operation of the LSA scheme did not in fact involve any consideration of an employee’s individual circumstances.  The LSA scheme was effectively automatic and, according to Mr King, had been operated in this way since 1965.

Did the Council give proper consideration in Miss Watts’ case ?
38. Miss Watts’ representative submitted that LSAs were discretionary, because each employee eligible for an award contacted the appropriate Chief Officer, and the Chief Officer only recommended the employee to the Establishment Committee for an award, if satisfied with the employee’s conduct and service.

38.1. That submission does not aid Miss Watts’ case, because it was not for any Chief Officer putting forward the name of an employee to exercise the Council’s discretion on whether to make an award: it was for the Establishment Committee.

38.2. In any event, the submission that any Chief Officer exercised a discretion at all (let alone exercised it on appropriate grounds) is inconsistent both the 1975 letters referred to above, and to the terms of the LSA Scheme, attached to the Town Clerk’s letter of 18th September 1975.  The terms applicable in 1975 are the closest in date to 1969 that the Council can find: the Council submits it is unlikely that the terms in 1969 differed materially from those in 1975, as respects any discretion to be exercised by Chief Officers.  The 1975 terms do not give Chief Officers any discretion not to report qualifying employees to the Establishment Committee -:

“When an officer has completed 25 years continuous service with the London Borough of Barking and their predecessors and is within twelve months of the date on which he could normally retire, his Chief Officer will report this fact to the Establishment Committee” (emphasis added).

38.3. Neither the Medical Officer’s memorandum nor his letter (both of 17 July 1969) have anything to say about whether

38.3.1.  the Medical Officer put Miss Watts forward for a LSA as a matter of discretion, or whether he put her forward simply because she had served the requisite number of years, and was within 3 years of her retirement;

38.3.2. the Establishment Committee approved Miss Watts’ award because she had served the requisite number of years, and was within 3 years of her retirement; or whether it approved the LSA because the LSA reflected the value of Miss Watts’ service to the Council;

38.3.3.  the Council ratified the LSA automatically, or whether consideration was given to Miss Watts’ particular circumstances.

Purpose of LSAs

39. The Council wishes to draw to the Ombudsman’s attention further evidence on the purpose behind its payment of LSAs, indicating that their main purpose was indeed the enhancement of pensions.

39.1. In minute 2495 of 20th March 1973, the Council’s Establishment Committee approved the alteration of the LSA scheme from one in which LSAs were paid over the final 3 years of an employee’s employment, to one in which LSAs were paid in the final year:

“OFFICERS: LONG SERVICE AWARD

In December 1964 (minute 371) the Council decided to continue the practice of the former Dagenham Corporation of applying a long service award of £50 (£51 per annum since 1st April 1971) to those officers who have completed 25 years continuous satisfactory service with the authority and who are within three years of the date on which they could normally retire.  The intention of the long service award was to offer some cash incentive to retain the services of long-serving officers; the award also enhances the pension entitlement because at that time and until recently pensions were generally calculated by reference to the average annual remuneration of the past three years before retirement.  
The interim regulations made under the Local Government Superannuation Act 1972 provide from the 1st April 1972 that superannuation benefits are calculated by reference to the remuneration in the final year of service.  Having regard to this, the Staff Side of the Local Joint Committee have suggested that it would be in an officer’s interest to receive the aggregate of the award, that is £153 per annum, for his last year of service only.  As the additional cost of implementing this suggestion would be minimal, 


WE RECOMMEND:- That, subject to the provisions of Stage II of the Counter Inflation measures, the Council’s Scheme for Long Service Awards to officers be amended accordingly.”

39.2. The above minute indicates that the periods over which LSAs were paid were put in place because of its link to the calculation of employees’ pension under the legislation applicable at the time (the Local Government Superannuation Act 1937 and the Local Government Superannuation Act 1972).

General submissions

40. Where there is no evidence that an LSA was paid in refection of the above lawful considerations, the Council submits that it is legitimate to draw an inference that the main purpose of the LSA was to enhance the employees' pension.  Factors leading to that inference are:

40.1. Payment is triggered only because the employee is due to retire.

40.2. The period is linked to superannuation legislation.

40.3. The financial effect of the LSA on any future pension will in most cases be far greater, than its immediate effect as a salary uplift.  Even if the LSA was paid for the potentially lawful purpose of encouraging employees to stay with the Council, where the effect of an LSA on pension payments is many times greater than its effect on salary alone, justification of an LSA on the sole grounds that it aids employee retention is likely to be tainted by the unlawful consideration of pension enhancement in any event.  This is because the main reason why any LSA would encourage employees to remain with the Council, would be its effect on pension, not its effect on salary.  Thus the unlawful purpose of pension enhancement would still lie behind the LSA.  The Council recognises that this argument has particular force when the award has been made over the final twelve months of service rather than over the final three years.

Miss Watts’ representative’s submissions

41. Miss Watts’ representative accepted the Council’s decision that payment of the LSAs were unlawful in so far as the payment is made solely to enhance salary in the final year of service but asserted that Miss Watts’ LSA payment was for a period over three years.  Commenting on Determination K00816 (another complaint about an LSA payment) her representative pointed to various distinguishing features (for example the terms of the scheme).  In essence Miss Watts’ representative requests that Miss Watts’ full pension be reinstated and backdated to 1 February 2000.
42. In response to the Council’s submissions set out above, Miss Watts’ representative submitted that 

42.1. The fact that the award was made for a period not exceeding three years does not mean that it could not be stopped before the expiry of three years should the officer’s conduct or work fall below that expected of a person with that experience and standing within the Council’s work force.  This means that the award could have been withdrawn before the final year before retirement.

42.2. It was a requirement in 1969 that a person awaiting to be considered for an LSA had to apply for it.  It was not an automatic right.  This is evidenced by Miss Watts letter of 19 June 1969.  It was the Chief Officer who would recommended that person to the Establishment Committee’s agenda for consideration.  A precis of the Committee’s deliberations would form its recommendation.  This recommendation would not be able to be implemented until it had been considered by all the members of the Council at the full Council meeting.  The Council would have not implemented that recommendation if they disagreed with the recommendation.

42.3. If the award was automatic why was it put to the Establishment Committee for consideration and recommendation to the full Council for payment as an individual named item? It could have simply been listed as an item for information only which is common in practice where decisions are taken by the Chief Officer and recorded in the minutes for information purposes rather than for want of Committee consideration and approval.

42.4. If the Chief Officer did not think that Miss Watts satisfied the requirements specified by Counsel he would not have put the application before the Council’s committee.

42.5. Payment of the LSAs were unlawful in so far as the payment is made solely to enhance salary in the final year of service, for example, those awards made after 1975.

CONCLUSIONS

43. In Determination K00816 the Council made various submissions that the LSA scheme was unlawful.  For the reasons given in that Determination I concluded, having regard to all the evidence before me, on the balance of probabilities, that the LSA scheme, and more particularly all the LSAs payments made were not necessarily unlawful.  I recognised however that some LSA payments may have been unlawful.  I hold a similar view in relation to the present complaint.

44. On the balance of probabilities, for the reasons below, I am not satisfied that the LSA payment to Miss Watts was unlawful.

44.1. I am not persuaded, despite taking careful account of the Council’s arguments, that the LSA scheme was a non-discretionary scheme under which no individual consideration was given to whether Miss Watts should have been paid an LSA on the basis of the value of her services.

44.2. There appears to me substance in the argument set out on behalf of Miss Watts which I have recorded at paragraph 42.3 

44.3. I observe that the Council has at different times submitted different arguments, on the question of whether or not there was an element of discretion.  In particular I note that at a time when to admit that there was a discretion would have led to payments ceasing because of then counter-inflationary policies the Council indicated that approval was automatic.

44.4. As with other issues the Council has sought at different times to advance arguments which are directly contradictory as to whether the main purpose of the scheme generally was to enhance pension.

44.5. I find that the evidence supports the view advanced on behalf of Miss Watts that the award to her was not mainly for the purpose of enhancing her pension but was to retain her services over the last few years of her working life.  

Burden of proof

45. Accepting for the moment the Council’s submission that the burden of proof lies upon the complainant, I am satisfied that the complainant has discharged that burden.

46. Having reached the view expressed in the previous paragraph it may be unnecessary for me to deal with the Council’s assertion that it is not for them to prove that the payments were made unlawfully.  I note, however, that it is the Council which has submitted to Miss Watts and to me that Miss Watts’ LSA payment was unlawful – that being its premise for cessation of the payment.
47. Where a respondent to a complaint makes such an assertion it does not seem unreasonable to me for the respondent to be expected to substantiate that assertion particularly in a context where the respondent has taken action to change a course of dealing in a way detrimental to the complainant.  The Council has failed to establish the proposition it asserts.
Nature of the Scheme

48. I conclude that the LSA scheme in 1969 was that in contemplation by Counsel (in 1959 and 1966).

48.1. In 1959 the Council wrote to its Counsel seeking to establish a scheme that would award some financial benefit to officers who had served them well for upwards of 25 consecutive years and who had reached 3 years before the age that they are entitled to retire.  The Council favoured paying such officers a sum of £50 per annum during the last 3 years of their service.  Miss Watts satisfied this criteria.

48.2. Counsel approved the LSA scheme subject to each case being individually considered for the right reasons.

48.3. Although the Council has not been able to produce the Scheme terms that applied in 1969 I am satisfied that the terms that applied would have been similar to those set out at paragraph 11 above.  The Scheme structure provided for the Chief Officer to make a report to the Establishment Committee and for the Establishment Committee to consider each case individually on its merits.

49. I am not satisfied that it can be held that the Council did not give proper consideration to Miss Watts’ LSA payment.

49.1. While the precise reasons for Miss Watts’ LSA payment are not known the contemporaneous evidence suggests that the Council was well aware of the criteria on which the LSA should be paid.

49.2. The Council diligently sought Counsel’s opinion in addition to using its own lawyers.  In 1966 it demonstrated (see paragraph 9 above) a very detailed knowledge of its employees and their individual circumstances.  The Council actively sought advice about its obligations in connection with the LSA scheme and to my mind was very much aware of its duties.

49.3. These factors serve to make less likely an inference is that the decision was improperly made.  In considering the attitudes and actions of the Council simply because reasons have not been recorded one must not leap to the conclusion that the proper factors had not been taken into account.  There is no evidence to suggest that the Council would simply disregard advice it had actively sought.  It is impossible to conclude that the Council took no account of the matters set out at considerable length in Counsels' opinions some three years earlier.  The proper inference is that they did take them into account.

49.4. The form of minutes are no more than a record of a decision made and therefore I do not accept that it can be construed from them that the trigger for payment is no more than a stated intention to retire after the requisite service as opposed to there having been deliberation by the Establishment Committee concerning Miss Watts.

50. I do not accept that the title of the minutes suggests that the Establishment Committee did not apply its mind to the actual value of any past or future service to the Council or that the LSA was an award for past service.

50.1. A heading may be used in interpretation to determine the legal meaning of the material it describes but its function is merely to serve as a brief, and therefore necessarily inaccurate, and it is unlikely to be right for the plain, literal meaning of the words of the material to be overridden purely by reason of a heading.  A heading can only describe approximately the provisions to which it is attached, and it may not cover all the detailed matters falling within them.  Moreover 

50.1.1. the suggestion that the heading infers behaviour is not logical; 

50.1.2. recognition of long service (for the right reasons) is not itself unlawful; and

50.1.3. the instructions to Counsel and Counsels' opinions concerning the legality of the scheme are headed “Recognition for long service” and indeed Counsel’s opinion in May 1966 is headed “Officers and Servants – Remuneration- Increase after Long Service”.

51. Nor do I infer that because the Establishment Committee may not have applied its mind correctly in the case of Mr Richmond, it did not do so in the case of Miss Watts.  

51.1. The particular set of circumstances are dissimilar.

51.2. Without investigation of Mr Richmond’s circumstances I do not accept that the payment was necessarily unlawful.  Retrospective increases of salary may be lawful, for example, if they were made in response to a claim for an increase recorded earlier, or for perhaps additional work beyond the scope of that for which the original salary had been agreed.

51.3. Miss Watts’ LSA payment was not retrospective – it was payable from a future date for services to be rendered over a three year period from that date.  As the Council’s Counsel made quite clear on several occasions (see paragraphs 4, 8, 10 above) that the reasons for the award may lie in the past does not make it unlawful if the payment is for future services which will be rendered more valuable by reason of the past.

52. I do not accept that the Establishment Committee minute of 640 of 6th September 1978 reflects the fact that the LSAs were effectively automatic.

52.1. The reference in the minutes that the award be granted automatically without reference to the Establishment Committee was to the future ie from 1978.  It does not follow that from this I can reasonably deduce that such a practice was applied in 1969 to Miss Watts.

52.2. Following that decision in 1978, a memorandum on 25th October 1978 from the Town Clerk records an agreement with the Borough Treasurer for a new procedure to apply for future cases for paying LSAs.  This undermines an argument that an “automatic” process was already in operation.

1975 Correspondence

53. I do not find that the correspondence exchanged in 1975 establishes that the payment to Miss Watts 1969 was unlawful.

53.1. I have noted the statement from a Mr King (whose standing in the Council and knowledge of the LSA scheme I do not know) who allegedly said according to Mr Butler of Whitley Counsel that in practical terms the Council operated the arrangement on an automatic basis and so far as Mr King can remember no case has been rejected since 1965.

53.2. It does not follow that because no case has been rejected since 1965 the cases including Miss Watts were not individually considered.  An inference that cases may have been rejected before 1965 is evidence that discretion was exercised not that it ceased to be exercised simply because there were no further rejections.

53.3. It could be inferred that an employee having accumulated a wealth of long standing experience particularly of an administrative skill and assuming some consideration is given by the Chief Officer before the case is referred to the Committee (see below) may be likely to qualify to receive an award.

53.4. One might see that where perhaps a voluminous number of cases required consideration this may lead to automation.  But the number of cases in consideration that the Council would have had to apply its mind are few - they amount I believe to 170 or so (from 1959 to 1998) which averages out at about 4 cases a year.

53.5. From subsequent evidence it is clear that the Council asserts that cases were looked at individually.  For example, the Council’s letter of 24 September 1999 to the Secretary of State at the DETR expressly refers to Counsel’s advice of 1966 and states each application was assessed on its merits and that the Council considered it had a sound legal basis for making the payments; and the District Auditor’s understanding was that each case was individually assessed.

53.6. It seems rather odd that if the award was automatic the scheme structure is such that an application should go through the process of consideration, recommendation and approval.

53.7. I have already remarked upon the surrounding circumstances of the 1975 correspondence.  The evidence suggests if the LSA scheme were not deemed automatic it would not be allowed to continue during the period that the pay limits were in place.  It appears from a letter from Mr Baker to Mr Butler on 18 September 1975 that the Council’s own position at the time was not clear:

“Dear Mr Butler

Long Service Awards

I refer to the conversation which Mr King had with you … when he indicated that apparently contradictory advice had been received from your office by his and by a neighbouring borough on whether long service awards can continue to be paid without being not against the £6 limit.

You will remember that you asked Mr King to let you have a copy of the Council’s scheme, which I enclose, and that you would write to me and let me have your advice.  The [illegible] Committee have made a number of recommendations relating to the payment of long service awards and these will be considered by the Council at their meeting…if you could let me have your reply before the Council meeting so, if for any reason the recommendations cannot be implemented, the Borough treasure will be able to withhold payment.

Yours sincerely"

Did the Council give proper consideration in Miss Watts’ case?

54. The crux of the issue is that it was for the Council to exercise discretion.  Whether this is undertaken by the Chief Officer, the Committee or otherwise is not relevant.  What is relevant is that the Council or a person under lawful delegated authority considered the matter.

55. The role of the Chief Officer in this case is not certain.  However, I do not consider it unreasonable to assume that he may well have played some role in vetting Miss Watts’ application.  For example, the minutes of 1964 refer to the Chief Officer producing a satisfactory report; and in its instructions to Leading Counsel in 1998 the Council stated that the rationale for the award was to award officers that have shown both loyalty and been of good behaviour and that this was clear from the policy in that if a Chief Officer does not believe that the officer merits an award it could be withheld.

56. No evidence has been produced to me from the Council (or Committee) affirming that in the specific case of Miss Watts discretion was not exercised by the Committee in Miss Watts’ case.

57. No evidence has been produced asserting that Miss Watts’ duties were such that she could not possibly have met the criteria to satisfy an LSA payment.
Purpose of LSAs

58. The evidence before me does not suggest that amount of pension entitlement was at the forefront of the Council’s mind when it looked to establish the scheme or agreed to pay the LSA to Miss Watts.

59. It is not asserted that the increase of salary was itself not reasonable.  Nor does the Council assert that the LSA scheme established in 1959 was unlawful even though the Council had made clear that it desired to award some financial award to those officers who were within three years before they were entitled to retire and that this would not only give the officers some monetary advantage but would also increase their pension on retirement.  In 1959 and 1966, Counsel considered that the LSA Scheme would not be unlawful.  There is no assertion by the Council that its advisers failed to properly advise them or breached their duty towards it.

60. To my mind the minute of 20th March 1973 merely reflects what the Council stated to its Counsel in 1959 and repeated in 1966.

61. In 1998 Counsel’s opinion referring to Mr Foster’s memorandum of 8 January 1998 advised that the way in which the LSA was structured suggested that it was essentially designed “to reward long serving employees with increased retirement benefits” and thus was of doubtful legality.  But this evidence is not that applicable in 1966.  Furthermore, Counsel noted the intention to introduce a replacement scheme, which would provide that an employee after 20 years would be entitled to an increment of say £50 each year until he reached 40 years of service or retired; and that the scheme would be to provide additional remuneration to reflect local knowledge and experience.  Counsel did not consider the new scheme unlawful notwithstanding that salary would be increased before retirement and Counsel thought that the payment would be regarded as pay for pension purposes.

62. Any lawful pay increase will mean that superannuating benefits calculated in accordance with the new salary will be increased, and lawfully so.  I am not satisfied that the need to increase pension was the reason for Miss Watts’ salary increase rather than the increased pension being an incidental consequence of the increase in salary.  That the financial effect of the LSA payment on future pension will in most cases be far greater than the effect in salary is not relevant if the LSA was made for a lawful purpose.

63. For the reasons above, in reducing Miss Watts pension after many years payment, I consider that the Council acted with maladministration which has caused her direct financial injustice.

DIRECTIONS

64. I direct the Council shall within 14 days of the Determination reinstate Miss Watts’ pension to the level it would have been had the reduction from 1 February 2000 not taken place and within a further 28 days the Council shall pay Miss Watts arrears of the sums wrongly deducted from her pension since 1 February 2000 together with simple interest calculated on a daily basis at the base rate quoted from time to time by the reference banks.

65. Finally, I also direct that the Council pay Miss Watts within 14 days of the date of the Determination £250 for the distress and inconvenience she has suffered as a result of the Council’s maladministration.
DAVID LAVERICK

Pensions Ombudsman

23 July 2002
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