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PENSION SCHEMES ACT 1993, PART X`

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr R G Beck

Scheme:
Caterpillar Pension Plan (formerly Perkins Engines Works Pension Scheme) (the Works Scheme)

Respondents:
Varity Holdings Pension Trust Ltd (the Original Trustee)

Perkins Pension Trust Ltd (the Current Trustee)

Perkins Engine Group Ltd (the Current Principal Employer)

MATTERS FOR DETERMINATION 

1. The Applicant complains about amendments made by the Respondents to the Works Scheme Rules in 1993. The amendments altered the definition of pensionable earnings both for past and future  service. The Applicant was given the choice of remaining with the old definition or opting for the new definition. He maintains that the information he was given on which to base his decision was inadequate and misleading and that as a consequence his benefits, and in particular his cash free lump sum, may be less than if he had remained with the old definition. Moreover, he alleges it was not made clear that the new definition was retrospective and would apply to past as well as to future overtime earnings. He is aggrieved that his benefits at retirement will not take into account his many years of overtime on which he paid contributions.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Works Scheme is a final salary scheme.

4. The relevant Trust Deed is dated 6 January 1987. 

4.1. Clause 16 provides:

“Subject as hereinafter provided the principal Company may from time to time and at any time with the consent of the Trustee by any deed or deeds executed by the Principal Company and the Trustee alter or add to all or any of the provisions of this Deed provided no such alteration or addition.  As aforesaid shall be permissible if it would operate to effect any change in the main purpose or object of the scheme as set forth in Rule 3 of the Rules…”

4.2. Rule 3 provides:

“The purposes and objects of the scheme are to ensure (as the main purpose or object) the provision of pensions for members on retirement from Service at a specified age and (as ancillary or subsidiary purposes or objects) the provision of other benefits for or in respect of members as set out in the Rules.”

5. Under the Scheme, benefits accruing at retirement were calculated by multiplying a given fraction of final pensionable earnings by years of service. Before the amendments of 1993,  Final Pensionable Earnings were at the date of leaving service or death:

“the highest annual average of his Pensionable Earnings during any three consecutive tax years ending within the ten years ending on the fifth day of April preceding the Normal Retirement Date or such earlier date.”

6. Pensionable Earnings were defined as:

“Basic annual earnings from the Employers plus the amount of overtime, shift premiums and any other supplementary payments from the Employers (other than any supplementary payments that the Employers have determined shall  not be included) reduced by an amount equal to one and a half times the lower earnings limit as defined in the Pension Schemes Act 1993.”

7. The 1993 amendments provided that Final Pensionable Earnings should be  the highest annual average of pensionable earnings for the three consecutive years ending at the date of leaving service or of any three consecutive tax years within ten years prior to leaving service, if higher. 

8. Pensionable Earnings after 1993 were defined as:

“basic annual earnings from the Employers plus the amount of shift pay (if any) reduced by an amount equal to the lower earnings limit. (LEL)”

MATERIAL FACTS

9. In 1964 at the age of 22 the Applicant commenced employment with Perkins Engines Peterborough Ltd, now part of Perkins Ltd (Perkins). In 1992-3 Perkins was one of a number of companies owned by Varity Holdings Ltd (Varity). The Applicant was aged over 50 at that time. He was a Member of the Works Scheme and his normal retirement date was expected to be in 2005.

10. In 1989 Varity was considering amendments to the Works Scheme. The proposal was to base pensionable earnings on basic pay less 1 x LEL for Members aged under 50. The definition of pensionable earnings for members aged over 50 was to remain the same. The Benefits Services Manager of the Original Trustee in consulting its solicitors remarked that “those people, currently under age 50, who earn a lot of overtime/variable pay will contribute less and potentially could receive smaller benefit than under the existing definition.” The proposed amendment was not adopted at that time.

11. In 1992-3 the Applicant’s earnings consisted of basic pay, a shift allowance and a substantial amount of overtime. He was a member of the Works Scheme.

12. In the early 1990s members of a separate scheme (the Staff Scheme) went on strike over a refusal to make benefit improvements to that Scheme. A working party consisting of staff members and management was set up and the working party issued questionnaires to staff members. The outcome was a decision by Perkins to make certain changes to the Staff Scheme and also to the Works Scheme, although no members of the Works Scheme had been involved in the consultation. It was also decided to set up defined contributions sections within each scheme, membership of which would be voluntary to existing members.

13. In November 1992 Perkins issued a Bulletin to Works Scheme Members entitled “Important Improvements to the Works Pension Scheme”. The Bulletin explained that Perkins proposed to make certain changes to both Schemes.

14. Item 2 of the Bulletin was headed “Reducing the Offset”. A subheading entitled “current position” stated:

“Both your final pension and the contributions you pay are based on your "Pensionable Earnings” which currently include an offset of (one and a half) times the State Lower Earnings Limit. Pensionable earnings include overtime earnings and concern has been expressed by some employees that, if overtime earnings are part of Pensionable Earnings you run the risk of paying contributions based on overtime earnings for some or much of your working life and then later finding that, when you are close to retirement, there are no overtime earnings available.”

15. The Bulletin stated that the LEL offset would be reduced to 1 x LEL (£2,808 pa at the time). It was also proposed to remove overtime earnings from the definition of pensionable earnings:

“The impact of this change will vary depending on whether you are earning overtime or not and, if so, on the level of your overtime earnings. What the change does do, of course, is to increase the guaranteed element of your Final pensionable earnings Figure.

For those employees who are currently working large amounts of overtime, then they can of course choose to pay part of their earnings into Additional Voluntary Contributions (AVCs) in order to increase their pension at retirement. Full details of the Company’s AVC Scheme are available from the Personnel Department.”

16. Members aged over 50 would have the right to choose to have their pensions based upon the old or the new definition of pensionable earnings. They were told

“Your decision is likely to be based on how much overtime you anticipate being available close to retirement.

If you expect to be earning little or no overtime pay close to retirement, then you will probably choose the proposed new definition of pensionable earnings. Conversely, if you expect to be earning substantial overtime pay, you will probably choose to retain the current definition.”

17. Members who retired within three years of the change being implemented would receive pensions based on whichever definition produced the better benefits.

18. Other changes included:

18.1. The introduction of a discretionary bridging pension for employees who retired at the age of 55 or over;

18.2. A guarantee by Perkins to make minimum pension contributions of 5.5% when the Scheme was in deficit;

18.3. The chance for employees to make a “bonus sacrifice” in return for further pension benefits if a system of bonus payments was introduced in the future;

18.4. The guaranteed minimum pension (GMP) element of the pension was to be increased in line with inflation. However, the rate of increase of the non-GMP element of pensions in payment was changed to the greater of 3% or the increase in the Retail Price Increase up to a maximum of 5%; and

18.5. Members were told that family benefits:

“will improve indirectly as a result of some of the other improvements [including the size of the LEL offset] which are proposed”.

The Bulletin invited Members to put any queries they might have to the Personnel Department.

19. The issuing of the Bulletin was followed by a series of presentations each of about one hour to Members of the two Schemes. The presentations, which were based on some 18 slides, highlighted Perkins’ objectives of providing affordable but improved pensions arrangements. All the proposed changes were touched on but specific reference was made to:

19.1. The change in pensionable salary calculations;

19.2. The difference between the old and new definitions;

19.3. The exclusion of overtime from the new definition;


19.4. An illustration of the contributions payable on a pensionable salary under both the old and new definitions for anyone aged under 50 with modest overtime. Various other examples were given but these did not include an employee aged under 50 with high overtime under the new definition; 

19.5. Proposed indexation increases to pensions in payment; and

19.6. The reason given for the change, namely that many employees felt that including overtime in the definition of pensionable pay was something of a gamble.

20. Slide 11 related to members who were aged 50 or over. While no specific figures were given it pointed out that Members in this category had an option to choose between the new definition and the old definition, but that anyone “within three years of retirement from the implementation date will automatically receive the higher of the two methods of calculation.”

21. The printed notes circulated to Members attending the presentation stated:

“…we recognise that this is an important decision and circumstances outside your control may change, so we also propose a safeguard so that if you retire within three years you automatically receive the better of two calculations, regardless of the choice you made. When making your decision we recommend you consider:

When you believe you are most likely to retire.

Likely amount of Overtime earnings you expect in the remaining years of employment

Almost half our workforce is in this category. If you choose you can remain on exactly the same conditions as apply now. You cannot lose by this proposal as you can remain with your current arrangements if you so desire”

22. The final slide read:

“The purpose of this presentation has been to give you sufficient information on which to reflect about your retirement options and those improved benefits now offered through the …Scheme. these improvements make our Scheme more competitive and address many concerns addressed by employees.

Your Negotiating Committee and Trade Union Officials…have recommended your acceptance of them. Our Staff did vote to accept these proposals last Friday

You will have the opportunity of expressing your view via a ballot.”

23. Employees were given an opportunity to ask questions at the conclusion of each presentation.

24. The proposed package was submitted to a ballot of members of the Union, the AEEU (the Union). 1283 voted in favour with 252 against. The Union signed its agreement to the proposal on 13 January 1993. On 22 February the Union and Perkins entered into an agreement for a pay increase for hourly paid employees such as the Applicant.

25. On 18 January Perkins sent a notice entitled “Pension Scheme Improvements” to all employees aged over 50. It stated:

“Following the acceptance of the pension scheme improvements all employees over the age of 50…will have to decide which ‘pensionable earnings option’ they wish to choose.”

The notice then set out the old and new definitions. Employees were also told how to make AVC contributions.

26. The Applicant opted for the new definition. He has said that, at the time he made his decision, overtime formed a substantial part of his overall earnings. He says that he relied on such overtime to bring up his family. He has continued to work overtime since 1993. I have been told by the Applicant’s solicitor:

“The difficulty was that there had been an interval of time (which included the Christmas break) between the presentation and the letter sent in January… (the Applicant) being unsophisticated in pensions, took the letter at its face value. No-one had advised him to keep the pensions bulletin from the previous year in order to make sense of a letter which would come some weeks later”

27. The Original Trustee considered the proposed changes on 3 March 1993. No papers relating specifically to those changes appear to have been circulated to the Trustees. Any papers which may have existed are not now available. The Respondents have told me that the individual directors of the Original Trustee would have seen all communications sent to employees and that as directors of the employer they would have been fully aware of what was happening about the proposed changes and the various negotiations with the Union and members.

28. The relevant minute of the Meeting reads:

“Perkins Engines Staff Pension Scheme

676.1  The Chairman reported that [Varity and Perkins] had requested that the trustees consent to replace and alter the current definitive Trust Deed and Rules dated 4th June 1987.

676.2  The new Deed and Rules update the existing Deed and Rules so that it includes all the changes and additions that have occurred since 1987. Additionally, the Rules of a new Defined Contribution Plan are annexed to the new Deed.

676.3  [The Secretary] highlighted two points (1) the priorities on wind up; and (2) the fact that the [defined contribution] Rules were annexed to the [Staff Scheme] in order to meet the implementation timetable for April 1993. If a new plan had been set up – tax exempt status could not have been achieved in time…

676.5  The Trustees did consider the interests of the existing members and satisfied themselves that nobody would be disadvantaged.

676.6  On the proposal of the Chairman, it was unanimously resolved to direct the secretary to obtain engrossments and affix the common seal.”

Perkins Engines Works pension scheme

677.1  The Chairman reported that [Varity and Perkins] had made an identical request regarding replacing and altering Perkins Engines Works pension Scheme Deed and Rules and, therefore, the same considerations and conclusions could be applied as were applied to the Staff Scheme.

677.2  On the proposal of the Chairman, it was unanimously resolved to direct the secretary to obtain engrossments and affix the common seal.”

29. The proposed changes were implemented with effect from 1 April 1993. At that time there were 667 members of the Works Scheme aged under 50, most of whom worked some overtime. 448 members of the Staff Scheme were aged under 50 but none worked overtime.

30. In August 1993 the Members Annual Pensions Report (the 1993 Members’ Report) was issued. It stated that there had been a number of “important benefit improvements” including a reduced LEL offset used to calculate pensionable earnings. The Report also contained a “Summary of Benefit Improvements” which explained how the new definition differed from the old one:

“If your overtime earnings are less than about £1,500 a year the new definition will mean a bigger pension (combined with a small increase in contributions.

If your overtime earnings are more than about £1,500 a year the new definition will result in a saving in pension contributions, but also smaller pension. If you are in this situation, you should consider using the money you are saving to invest in Additional Voluntary Contributions…in order to increase your pension benefits. Special transitional arrangements have been agreed to protect the pensions of members aged 50 and over.”

31. Under a heading “Our Door is Open” the 1993 Members Report stated:

“In order to plan ahead and make the right decisions about pensions, it is important that members feel able to ask questions about their entitlements. As [the administration manager] says ‘We want people to understand their pension. Call in and see us any time – we operate an open door policy’

The Pensions Department at Perkins offers a standing invitation to people to come in and talk about any pensions problems they may have. If you would like to discuss anything to do with pensions contact [name of relevant person and telephone number]”.

32. The same text was attached to the 1993 Scheme Annual Report. Sufficient copies for every employee were left in the employees’ rest room. The Applicant did not pick up a copy and has said he was unaware of it until he made his complaint to me.

33. The Applicant was issued with benefit statements each year. He has not kept these but I have seen a copy of the format which details Pensionable Earnings, Final Pensionable Earnings and an estimate of the pension available at age 65 (2005), the Applicant’s Normal Retirement Date. Under the heading Alternative Cash Option the statements contain the words:

“On your retirement you may decide to convert part of your Company pension into a tax-free lump sum. The remaining pension must not be less than your state Guaranteed Minimum pension. If you are nearing retirement age you may obtain more details from the Pensions Office.”

The Statements also showed the employee’s contribution deducted from earnings.

34. The 1993 Statement differed from that of 1992 in that it did not show Final Pensionable Earnings and used the new definition of Pensionable Earnings. This and subsequent Statements would have shown a dramatic drop in the Applicant’s projected pension at retirement and in his Pensionable Earnings. The Applicant’s representative has told me that the Applicant:

“expected that, in the following years, there would be some reduction in his pension but he was not concerned as the members had been told at the presentation that there would be some losses and gains, but that no member would lose out overall, and that by retirement age they would all be better off…He assumed that the reduction was a short term effect which would be made up in his overall benefits.”

35. In 1999 the format of the Annual Statement changed once more and showed for the first time the level of benefits available upon voluntary early retirement (with Perkins’ consent). This statement would have shown a full pension of a specified sum with the alternative of a reduced pension and a specified tax-free cash sum.

36. The 2000 Statement was in the same format but the Applicant noted for the first time that the specified tax-free cash sum was less than he had expected and less than colleagues who had taken voluntary early retirement and who, while a little older than himself, had less years’ pensionable service.

37. The Applicant’s representative has told me that the Applicant was:

“not aware that there was any cause for concern…he did not perceive any need to enquire into the amount of his pension from year to year.

He had no idea that the change to the new definition of pensionable earnings had affected the calculation of the cash option which he regarded as his retirement nest-egg.”

Through the Union shop-floor steward he made a complaint to the Respondents.

CONCLUSIONS

38. This complaint raises three questions:

38.1. Did the Respondents have the power to effect the 1993 amendments?

38.2. Did the Trustees consider the amendments properly before consenting to the proposals?

38.3. Was the Applicant given sufficient information to make a choice between the old and new definition of pensionable earnings

39. So far as the power is concerned I am satisfied that Perkins, with the consent of the Original Trustee, had the power to effect the 1993 amendments. I do not consider that the retrospective removal of overtime pay in the definition of Pensionable Pay resulted in a change to the main purpose or object of the Works Scheme.

40. In reaching that view I have taken account of two apparently contradictory determinations made by my predecessor (D11934/JIB and F00486/JIB). My predecessor noted that the main purpose of the scheme was the provision of pensions on retirement and took the view that a proposed amendment that, without the consent of the beneficiary, reduced the rights of a beneficiary in respect of past service did not accord with the overriding purpose of the scheme.  In my view,  my predecessor confused two issues namely whether there was any change to the main purpose or object of the Scheme and whether there was any effect on the entitlement or accrued right of a member which had been accrued before the amendment came into effect. An amendment which had that latter effect is precluded by Section 66 of the Pensions Act 1995 unless specified requirements set out in that Section are met. 

41. So far as the first issue is concerned the Works Scheme remained even after the proposed amendment a scheme for the payment of pension benefits to its Members. I do not share what appears to be my predecessor’s view that any change which disadvantages some members lies outside the amendment power of the Scheme.

42. I am, however, concerned that the original Trustee, in agreeing to the amendments, recorded that no-one would be disadvantaged as a consequence. The reality was that some members would be worse off than if the Scheme had continued without amendment. However, despite the wording of the minute the Original Trustee did recognise from the outset that some employees working long overtime hours could be worse off under the new definition. It was clearly for that reason that the Original Trustee made a specific “no worse off” provision for those aged over 50 and retiring within three years of the amendments coming into force. Moreover employees aged over 50 on 1 April 1993 were given the option of remaining with the old definition of pensionable pay, this being clearly a means of ensuring that they could avoid a possibly worse consequence brought about by the changes. 

43. I am satisfied that the presentations to employees and the literature circulated subsequently was reasonably balanced and accurate, and that no pressure was put on employees to opt for the new definition. It was dubbed an “improvement” and the Union supported it. The Applicant has said he thought that in opting for the new definition any initial disadvantage would be balanced in the long term but it is not clear to me how he reached that view. He should have been clear from the information that he was given that either choice might work to his advantage or to his detriment. The real choice was about having a greater degree of certainty or opting for a more volatile arrangement from which he might have either lost or gained.  

44. The Applicant maintains that when he retires his benefits will not take account of his past overtime earnings on which his contributions were based and will be less than if the amendment had not been made. It is a fact that his benefits will not take account of such earnings but that is not the consequence of the amendments. The 1993 amendments did not alter in essentials the basic formula for calculating retirement benefits.  That formula could not take account of any earnings earlier than ten years before retirement. The Applicant’s Normal retirement date is 2005 and therefore in the normal run of things the Applicant’s pre-1993 earnings would not come into reckoning. 

45. So far as his post-1993 overtime earnings are concerned the Applicant knew that those would not come into the calculation of pensionable pay when he elected for the new definition of pensionable earnings.

46. For the reasons given above, I do not uphold Mr Beck’s complaint.

DAVID LAVERICK

Pensions Ombudsman

21 September 2006
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