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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J Brachtvogel

Scheme
:
The Local Government Pension Scheme (LGPS)

Employer
:
South Tyneside Metropolitan Borough Council (South Tyneside)

THE DISPUTE AND COMPLAINT (dated 3 February 2001)
 AUTONUM 
Mrs Brachtvogel has disputed South Tyneside’s interpretation of Regulation 139 of the Local Government Pension Scheme Regulations 1997.  Mrs Brachtvogel’s dispute centres upon the award of additional service as compensation for premature retirement “in the interests of the efficient exercise of [the] authority’s functions”.

 AUTONUM 
Originally Mrs Brachtvogel brought this matter to me as a complaint of injustice as a consequence of maladministration.  However, bearing in mind that she has not as yet made any request to retire early, I consider it to be classified more properly as a dispute of fact or law and I propose to consider it as such.

 AUTONUM 
Mrs Brachtvogel additionally said (implying maladministration) that she was caused injustice by South Tyneside’s failure to issue a notice identifying that she was entitled to “transferred status” under the Scheme until 13 years after entitlement to that status arose.

 AUTONUM 
She also said that she had suffered injustice in that she had continued in her job, which involved inconvenient commuting, in the expectation of an entitlement to the disputed enhanced benefits arising from her transferred status.  The reference to inconvenient commuting is because her job, following the transfer, was in South Shields on the south side of the river whereas previously she worked in Newcastle upon Tyne which is north of the river.  Mrs Brachtvogel lives in Whitley Bay which is north of the river.  Although South Shields is closer to her home (8 miles compared with 12 to Newcastle), it involves a trip through the Tyne Tunnel, which is expensive and a bottleneck involving her sitting in traffic jams.

MATERIAL FACTS

Background

 AUTONUM 
Prior to the reorganisation of local government in 1986, Mrs Brachtvogel was employed by Tyne and Wear County Council (Tyne and Wear).  Following the reorganisation, she became employed by South Tyneside.  At the time of the transfer Mrs Brachtvogel was notified that,

“… the Local Government Superannuation (Local Government Reorganisation) Regulations 1985 provide that if, because of abolition, you are statutorily transferred (on 1st April 1986) to another local authority or voluntarily transfer (on or after 16th July 1985) to another local authority (without a redundancy payment) you are to be treated as a “transferred employee” for the purposes of Part J of the principal superannuation regulations …

Your new employer has to decide whether or not you are a “transferred employee” and this decision, and the reasons for the decision, must be notified to you in writing.  If you are unhappy with your new employer’s decision, or a decision has not been made within six months of your transfer, you are entitled to institute Industrial Tribunal proceedings.”

 AUTONUM 
Mrs Brachtvogel was not notified until 28 September 1999 that South Tyneside had decided that she was a transferred employee.  The letter notifying her of her transferred status stated

“Regulation 5 relates to “transferred” employees and protects continuity of service and pension rights.  In the authority’s opinion the circumstances of you leaving the County Council and starting with this Council satisfies the definition of a “transferred employee” …

You are considered a transferred employee for the purposes of Part J of the Local Government Superannuation Regulations 1974 (“the principal regulations”).  As a result the Council is required to exercise discretionary powers in a way that is not less beneficial than the general character of the practice of the former County Council.  You have the right to appeal to the Secretary of State if you believe that the general character of the practice has not been operated in respect of an early retirement application you submit.”

 AUTONUM 
Prior to this, in February 1998, Mrs Brachtvogel had received a letter addressed to “All Employees of South Tyneside Council (other than Teachers)”.  The purpose of the letter was to notify employees that new regulations governing the LGPS would be taking effect from 1 April 1998.  The letter informed Mrs Brachtvogel that the new regulations allowed employers discretion in certain areas.  Four areas of discretion were identified; of these the augmentation of scheme membership on termination of employment (Regulation 52) is pertinent to Mrs Brachtvogel’s dispute.  The letter stated

“Employers can award up to a maximum of 6 and 2/3 added years on retirement to members of the Pension Scheme aged between 50 and 64.  (note: this option is an alternative to existing early retirement powers available to employers.  It does not replace them).

The award of added years under this regulation will be considered on an individual basis and a decision made on the merits of each case.  Normally an award will only be approved where it can be demonstrated to be in the employer’s interests to do so, unless there are special factors which justify a departure from such a policy.”

 AUTONUM 
Following requests for clarification from Mrs Brachtvogel and her union, Unison, South Tyneside wrote to Unison on 12 May 1999

“The Council now confirms its original decision that former Tyne & Wear County Council employees are not entitled to automatic enhancements to their pension benefits.

The Council acknowledges that the Local Government Pension Scheme provides for discretionary payments to be made but does not accept that it is obliged to apply its discretion as a previous employer did.

Former Tyne & Wear County Council employees clearly have no contractual rights in relation to enhancements other than the right to have each application considered by South Tyneside Council on its merits.  Any applications for early retirement submitted by former Tyne & Wear employees will be considered on an individual basis in line with Council policy.”

 AUTONUM 
South Tyneside subsequently explained, in a letter dated 26 January 2000:

“It is unlawful for a Council to fetter its discretion by agreeing to exercise it in a particular way at a future date or to proceed only on the basis of usual practice.  The exercise of discretion in each case must be considered on its merits, having regard to the circumstances existing at the time that the discretion falls to be exercised.

The former County Council Scheme stated that “the County Council may, at its discretion award added years as compensation for early retirement” and went on to confirm that “the County Council reserves the right to consider individual cases on their merits and vary the award of added years”.  The fact that the Council’s actual discretion was exercised in a particular way prior to 1986 is immaterial to the rights of transferred employees.  Had the Scheme stated otherwise than to exercise the discretion in each case, it would have been an unlawful Scheme.

The “prevailing practice” to which you refer was for the former County Council to act in accordance with its Scheme, which (in order to be a lawful Scheme) confirmed that discretion would be exercised in accordance with the merits of individual cases.

Since 1986 the situation in relation to severance payments generally has changed dramatically and authorities, including this authority, are rightly concerned to exercise legal powers and discretions in such a way as to avoid challenge.  It is the view of the Head of Legal Services that any decision by this Council to award, as a matter of contractual entitlement, maximum added years to former County Council employees would be open to challenge and likely to be found ultra vires.”

LGPS Regulations

 AUTONUM 
Regulation 4 of The Local Government (Compensation for Premature Retirement) Regulations 1982 (SI 1982/1009) provides



“Persons to whom the regulations apply

(1)
Subject to the provisions of regulation 5, these regulations shall apply to a pensionable employee who-

(a) on or after 29th March 1976, ceases to hold his employment with an employing authority by reason of redundancy or in the interests of the efficient exercise of that authority’s functions, and in relation to whom that authority have certified in accordance with regulation E2(3)(a) of the Superannuation Regulations; and

(b) is not, in respect of the loss of that employment, entitled to have his case considered for the payment of compensation within the meaning of Part 1 of Schedule 2; and

(c) on the material date-

(i) has attained the age of 50 years, but has not attained the age of 65 years, and

(ii) the reckonable service and qualifying service he is entitled to reckon amounts in aggregate to not less than 5 years, and

(iii) his reckonable service, and any period in respect of which he has become entitled to an occupational pension, does not in aggregate exceed 40 years, and

(iv) the period beginning with the day following the material date and ending on the day on which he attains the age of 65 years, exceeds any period of residual entitlement which he has to his credit (as described in Part 2 of Schedule 2), and

(d) in that employment, immediately before the material date, was not engaged wholly or mainly in connection with the discharge of the employing authority’s functions as a harbour authority.” 

 AUTONUM 
Regulation 5 provides



“Additional Service
Subject as hereafter in these regulations provided, an employing authority may, within 6 months after the date on which these regulations come into operation or the material date, which ever is the later, credit an eligible person with a period of service not exceeding the shortest of the following periods-

(a) a period which, when added to his reckonable service and any period in respect of which he has become entitled to an occupational pension, does not in aggregate exceed 40 years; or

(b) a period equal to the period beginning with the day following the material date and ending with the day on which he attains the age of 65 years, less any period of residual entitlement which he has to his credit (as described in part 2 of Schedule 2); or

(c) a period equivalent to the aggregate of his reckonable service and qualifying service; or

(d) a period of 10 years.”

 AUTONUM 
These Regulations were revoked by The Local Government (Discretionary Payments) Regulations 1996 (SI 1996/1680), which were themselves subsequently replaced by The Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2000 (SI 2000/1410).  However, similar discretionary awards to those allowed under the 1982 Regulations can now be found in Part IV Regulations 7 and 8 of the 2000 Regulations, which provide

“7.
Persons eligible for discretionary awards 
(1) A person is an eligible person for this Part if he satisfies the requirements in paragraph (2).

(2) The requirements are that, on the termination date-

(a) he is not entitled to have his case considered for long-term compensation or retirement compensation under section 259 (compensation for loss of office) of the Local Government Act 1972 or under any statutory provision to similar effect;

(b) that his total membership is not to be increased under regulation 52 of [The Local Government Pension Scheme Regulations 1997] (power of employing authority to increase total membership of members leaving employment at or after 50) because of terminated employment;

(c) that he is not to receive compensation for the terminated employment under regulation 6 of these Regulations;

(d) he is at least 50, but under 65 or, if he is a coroner, under 70;

(e) the total of-

(i) his total membership,

(ii) any periods of superannuable membership, and

(iii) any increase in membership under regulation 13 of [The Local Government Pension Scheme (Transitional Provisions) Regulations 1997],

is 5 years or more; and

(f) his total membership is not more than 40 years; or

(g) if he is an assumed member, any periods which would count as periods of special service-

(i)
amount in total to at least 5 years; and

(ii)
do not in total exceed 40 years.

8.
Award of credited period by way of compensation

(1) An employing authority may award a credited period to an eligible person.

(2) A credited period must not exceed whichever is the shortest of-

(a) the difference between his total membership and 40 years;

(b) the period beginning with the day after the termination date and ending on his 65th birthday, less the period of his residual entitlement (if any);

(c) the total of-

(i)
his total membership; and

(ii)
any period which counts as a period of superannuable membership; and

(iii)
any increase in membership under regulation 13 of [The Local Government Pension Scheme (Transitional Provisions) Regulations 1997], or, if he is an assumed member, any period which would count or any increase which would be awarded apart from a relevant disqualification and on the relevant assumptions; and

(d) 10 years.

(3) An award may not be made later than six months after the termination date.”

 AUTONUM 
Regulation 32 of the above Regulations provides

“The cost of payment to be made under these Regulations must not be met out of any pension fund.”

 AUTONUM 
Regulation 52 of The Local Government Pension Scheme Regulations 1997 (SI 1997/1612) provides

“Power of employing authority to increase total membership of members leaving employment at or after 50 

(1) Am employing authority may resolve to increase the total membership of a member who leaves his employment on or after his 50th birthday.

(2) The additional period of membership must not exceed-

(a) the member’s total membership on the date he leaves his employment (“the relevant date”);

(b) the period by which that period falls short of 40 years;

(c) the period by which that period would have been increased if he had continued as an active member until he was 65; or

(d) 6 243/365 years,

whichever is the shortest.”

 AUTONUM 
Regulation 139 of the above Regulations provides

“Local government reorganisation 

(1) The Scheme applies, in relation to a transferred employee, as if his new employment and his former employment had been one continuous employment (but see paragraph (3)).

(2) Transferred employees who are active members immediately before their transfer continue to be active members in their new employment.

(3) Where-

(a) immediately before the transfer of a transferred employee it was the usual practice of the body employing him to exercise any discretionary power exercisable by them by virtue of any enactment relating to pensions so as to pay or increase the payment of allowances or pensions for employees of his description, and

(b) that power or any corresponding one becomes exercisable in relation to him,

the new employing body shall exercise the power in a way which is not less beneficial than the general character of that practice.

(4) …

(5) A transferred employee is-

(a) a person transferred on or after 1st April 1974-

(i) by or under a relevant statutory order, regulations, agreement or scheme; or

(ii) …

(b) …

(c) …”

 AUTONUM 
Regulation 139 replaced part 3 of Schedule M1 of The Local Government Pension Scheme Regulations 1995 (SI 1995/1019), which provided

“Discretionary Powers
(1) Where-

(a) a transferred employee has continued in the employment of his new employing body,

(b) immediately before he was transferred (whether before or after the commencement date) it was the prevailing practice of the body employing him, in relation to employees of that description, to exercise so as to secure the payment of, or of an increase in, allowances or pensions any discretionary power exercisable by them by virtue of any enactment relating to pensions, and

(c) that or any corresponding power becomes exercisable in relation to him,

the new employing body shall exercise the power in a way which is not less beneficial than the general character of that practice.

(2) …”

 AUTONUM 
Regulation H3 of The Local Government Superannuation Regulations 1986 (SI 1986/24) provided,

“Where-

(a) a transferred employee has continued in the employment of his new employing body, and

(b) immediately before he was transferred (whether before or after the commencement of these regulations) it was the prevailing practice of the body employing him, in relation to employees of that description, to exercise so as to secure the payment of, or of increased, gratuities, allowances or pensions any discretionary power exercisable by them by virtue of any enactment relating to pensions, and

(c) that or any corresponding power becomes exercisable in relation to him,

the new employing body shall exercise the power in a way which is not less beneficial than the general character of that practice.”

Tyne & Wear County Council scheme to facilitate the early retirement of employees

 AUTONUM 
This scheme provided for the immediate payment of superannuation benefits in cases where an employee retired “in the interests of the efficiency of the service”.  The scheme applied to all members of staff employed by the County Council and covered by The Local Government Superannuation Regulations 1974.  The scheme provided that, where such a person was aged 50 or over and had completed 5 or more years’ contributory superannuable service, the County Council would certify that they had ceased to hold their employment in the interests of the efficient exercise of the authority’s functions.

 AUTONUM 
The scheme document explains

“Therefore, where an employee voluntarily seeks early retirement, approval of each application will be for the Council to decide after satisfying itself that the early retirement of the employee concerned is in its best interests.”

 AUTONUM 
The procedure provided for the employee to submit a written application to the relevant Chief Officer.  The Chief Officer, Personnel Officer and County Treasurer would then prepare a written report for consideration by the Personnel Sub-Committee.  This report was required to include

(a) the implications of the retirement to the Authority,

(b) the reasons for any objections to the application,

(c) the level of benefits payable,

(d) the cost of any enhancement to benefits.

A copy of the report, excluding the details in (d), was provided for the employee.  If an application was refused, there was provision for the employee to bring an appeal.

Previous correspondence

 AUTONUM 
On 11 March 1986 the County Treasurer for Tyne and Wear County Council wrote to the County Personnel Officer regarding transferred employees.  He wrote that the new employing authority would have to exercise discretions in a way which was no less beneficial than the practice of the County Council.  He then asked if the Personnel Officer would let him have a statement of the way in which the County Council had exercised their discretion.  The Personnel Officer responded on 26 March 1986

“I refer to your enquiry dated 11th March 1986 and confirm that Tyne and Wear County Council allowed every applicant under the Voluntary Early Retirement Scheme to retire, with maximum added years in each case.

The scheme’s appeal procedure, therefore, has never been implemented.”

South Tyneside’s response to the complaint 

 AUTONUM 
South Tyneside argue that the fundamental issue is the interpretation of Regulation H3 of the 1986 Regulations and therefore a matter of law.  They agree that Mrs Brachtvogel is a “transferred employee” but disagree on the matter of the rights of transferred employees with regard to the early retirement scheme.  They referred me to their letters of 12 May 1999 and 26 January 2000 (see paragraphs 6 and 7 above).  They also referred me to Regulation B16 of The Local Government Pension Scheme Regulations 1995 (SI 1995/1019).  They say

“This Regulation gives a statutory discretion to the employing authority and does not differ significantly from the appropriate regulation in force pre 1986.”

 AUTONUM 
Regulation B16 provides

“Special power of an employing authority to increase period of membership 
(1) Subject to paragraphs (2) and (3), if the body employing an employee who is eligible to be a member of the Scheme (and in these regulations referred to as “the employing authority”) are satisfied that, having regard to the interests of the efficient exercise of their functions, there are exceptional reasons for doing so, they may resolve to add an additional period of membership to a member’s period of membership.

(2) A resolution under paragraph (1)-

(a) may only be passed before or within 6 months after the person becomes a member in the authority’s employment, and

(b) may not be passed after he has attained the age of 59 years, unless he did so after becoming such a member.

(3) The additional period is to be specified in the resolution …

(4) Where the employing authority have passed a resolution under paragraph (1) and the member-

(a) remains in his employment under that authority until his NRD …

(b) on ceasing to hold that employment … by reason of permanent ill-health or infirmity …

(c) dies while in that employment,

the additional period specified in that resolution may be counted as a period of membership.

(5) In any other case … the member is entitled to count … the appropriate proportion of the additional period …

(6) … the proportion which the period during which the member has been in the employment of the employing authority bears to the period … if he had remained in it until his NRD …”

 AUTONUM 
South Tyneside also argue that it is a fundamental principle of public law that a statutory discretion can only be implemented by an authority by taking into account all the relevant factors which exist at the time the discretion is exercised.  In other words the authority cannot ‘fetter’ its discretion.  They referred me to paragraphs 7, 8 and 10 of the Tyne & Wear Scheme, which state respectively


“the County Council may at its discretion award added years as compensation for early retirement”


“the Council reserves the right to consider individual cases on their merits”


“the County Council has sole discretion as to the granting of requests for voluntary retirement”

 AUTONUM 
They also say that the circumstances under which the former County Council exercised its discretion were different to those which exist today.  The former County Council was in the process of being abolished, was having difficulty negotiating the future employment of its staff and was not short of funds.  South Tyneside provided a copy of a report, ‘Planning and Control of Early Retirement’, prepared by the District Audit in 1998.  They explained that a rough calculation of the capitalised cost of one person retiring at age 50 with maximum added years was £123,000.  They also said that the employing authority pays the cost of early retirement ‘up front’.  Although they later confirmed that this was not current practice but was a practice increasingly followed by authorities on the recommendation of their auditors.  South Tyneside argue that it is inconceivable that Parliament intended Regulation H3 of the 1986 Regulations to have this effect.  Instead, they argue, the new employing authority is required to consider the “general character” of the practice of the former authority in the light of the circumstances which existed at the time and in accordance with the law.  They say that the fact that the former authority granted all applicants maximum enhancement is irrelevant to the point of law which governs the position of South Tyneside as a new employing body considering an application today.

 AUTONUM 
South Tyneside argue that the proper interpretation of Regulation H3 is that they should look at how the former employer made its decision.  They say that the intention of the Regulations could not have been to put the transferred employees in a special position.

CONCLUSIONS

 AUTONUM 
I concur with South Tyneside that the fundamental point at issue here is the interpretation of Regulation H3.  Regulation H3 of the 1986 Regulations has become Regulation 139 of the 1997 Regulations, by way of part 3 of Schedule M3 of the 1995 Regulations.  However, it has largely retained its original wording, with the exception of the change from ‘prevailing practice’ to ‘usual practice’.  That change is not critical to the determination of this dispute.  Regulation H3 (Regulation 139) effectively continues the provision in force in 1986 when Mrs Brachtvogel was transferred to South Tyneside.  For the purposes of this Determination, however, I will refer to Regulation 139, since this is the current version.

 AUTONUM 
I have noted that the major dispute seems to be about whether employees should, almost as a matter or right, be allowed to take advantage of the early retirement provisions of the superannuation scheme.  As I interpret those provisions, that question does not depend on the exercise of a discretionary power and thus is not caught by the Provisions of what is now Regulation 139.

 AUTONUM 
My starting point is to look at Regulation 4 of The Local Government (Compensation for Premature Retirement) Regulations 1982 (SI 1982/1009) which provides that the regulations apply to a pensionable employee who ceases to hold his or her employment by reason of redundancy or in the interests of efficiency.  In my view, whether an employee ceases to hold employment by reason of redundancy or in the interests of efficiency is a matter of fact, although there is of course an exercise of judgement involved in deciding the fact as to whether an employee’s departure is in the interests of efficiency.

 AUTONUM 
The letter which I have quoted in paragraph 22 casts some doubt on how assiduously that judgement was exercised by Tyne and Wear and there are indications that South Tyneside are approaching the matter more carefully.  As I have indicated, I do not regard that as an example of the exercise of a discretionary power and thus do not regard South Tyneside as being bound to follow the Tyne and Wear approach in deciding whether an employee is retiring in the interests of the service.  

 AUTONUM 
Once the question as to whether the early retirement Regulations apply is decided, then I do regard South Tyneside as being bound to follow the general character of the practice of Tyne and Wear, ie the practice of using the discretionary power to credit the employee with the maximum entitlement of additional service.  Regulation 139 says that, in respect of transferred employees, the new employing authority shall exercise a discretionary power in a way which is no less beneficial than the general character of that practice as followed by the authority from which the employee has transferred.  I have emphasised the word ‘shall’ because, in my opinion, this is an important part of the wording of Regulation 139.  In using the word ‘shall’ the regulation sets out the way in which the new employing authority is obliged to exercise its discretion.  If, on the other hand, the regulation had used the word ‘may’ there would have been an element of choice for the new employing authority.

 AUTONUM 
I do not agree with the argument that the Regulations were not intended to place the transferred employees in a special position.  I would say that this can be the only intention behind the inclusion of a regulation such as Regulation 139.  To ignore the way that Tyne & Wear’s early retirement scheme operated, as South Tyneside have sought to do, would frustrate Regulation 139.  By concentrating solely on the wording of the early retirement scheme and not following the general character of the Tyne and Wear practice in exercising its discretion under Regulation 5, South Tyneside are not acting within the spirit of the Regulations.

 AUTONUM 
Mrs Brachtvogel has expressed concern that, if the discretion only extends to the award of added years and not to the agreement to retirement on the grounds of efficiency, it would be open to South Tyneside to refuse to allow retirement for those employees to whom they would be paying higher benefits.  It is not for me to proffer a view at this stage as to whether the finance is a factor for South Tyneside to take into account when deciding whether it is the interests of efficiency for someone’s employment to end.  

 AUTONUM 
With regard to South Tyneside’s reference to Regulation B16 in the 1995 Regulations, I do not agree that this has any relevance to the dispute.  Regulation B16 clearly refers to an award of added years on commencing with the employing authority.  I would refer instead to The Local Government (Early Termination of Employment)(Discretionary Compensation)(England and Wales) Regulations 2000 (SI 2000/1410).  However, I do not consider this material to the dispute and do not propose to consider this further.

 AUTONUM 
There is no doubt that there was maladministration by South Tyneside in failing to issue the notice of transferred employee status until September 1999.  I am not persuaded that any injustice has arisen, however.  The notice, when issued, merely recorded the factual position and would have said exactly the same if issued in time.  Mrs Brachtvogel has not acted any differently in its absence than she would have had it been issued in 1986.

 AUTONUM 
Mrs Brachtvogel says that had she not been sure that she could retire early with maximum enhancement she would not have continued in a post which required inconvenient commuting.  I do not think I need to take a view on this somewhat speculative argument in the light of my view that South Tyneside is bound to follow the general practice of Tyne and Wear.

DIRECTIONS

 AUTONUM 
If Mrs Brachtvogel should decide to apply for early retirement, South Tyneside are to consider her application taking full account of the general character of the practice of Tyne & Wear of treating applicants generously in 1986 and before. 

DAVID LAVERICK

Pensions Ombudsman

31 January 2002
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