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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr D A Brown

Scheme
:

Railway Pension Scheme

Respondents
:
1.
Balfour Beatty Rail Management Limited (Balfour Beatty)



2.
The Railways Pension Trustee Company Limited (the Trustee)



3.
Railways Pensions Management Limited (Pensions Management)

THE COMPLAINT (dated 13 March 2001)
1. Mr Brown alleges maladministration on the part of Balfour Beatty, the Trustee and Pensions Management, in that they did not properly consider his application for incapacity benefits from the Scheme.  In essence he claims that his doctor’s findings on his condition differed from the medical evidence on which his application was considered.  He also alleges that as a result of maladministration he has suffered injustice.

PROVISIONS OF THE RULES OF THE SCHEME
2. ‘Incapacity’ is defined under rule 1 of the rules to the Scheme (the Rules) as

“… bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.”

3. The provisions for early retirement through incapacity under the Scheme are contained in Rule 5D and sub-Rules (1) and (2) provide

“(1) A member who leaves Service because of Incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump Sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after the date of leaving Service.

multiplied by the lesser of:

(2) A Member who has less than 40 years’ Pensionable Service shall receive an additional annual pension equal to the total of the amounts determined under Rule 5A(2)(a)(i) or (ii) and Rule 5A(9)(a) or (b) multiplied by the lesser of: 

(a) 40 less the number of years of Pensionable Service;

(b) the number of years between the date of leaving Service and the date of attaining Minimum Pension Age, and

(c) 10.” 

MATERIAL FACTS

4. The Scheme is an industry-wide arrangement for non-associated employers.  Participating employers have their own sections within the Scheme.  Mr Brown was employed by Balfour Beatty and is a member of the Scheme under the Balfour Beatty section.

5. The Trustee has overall responsibility for the Scheme.  However, the Rules provide that each section may set up a Pensions Committee to exercise control over its own arrangements.  The Pensions Committee for the Balfour Beatty was responsible for considering Mr Brown’s application for incapacity benefits from the Scheme.

6. Mr Brown was employed by Balfour Beatty as an ultrasonic rail flaw detection officer, which involved walking long distances over uneven ground.  He had been off sick from work for nearly 12 months when he was examined on 9 July 1998 by Dr Howe, the medical officer for Balfour Beatty.  Dr Howe’s report stated that Mr Brown was incapable of performing his duties, but if suitable alternative employment was available he was capable of performing other kinds of railway employment, provided that it excluded walking long distances on uneven ground.  Dr Howe summarised Mr Brown’s condition as

“Mild Osteoarthritis of right knee

Minimal physical findings on examination by two occupational physicians

Specialist assessment showed MM scan of right knee normal and suggested ‘probable mild osteoarthritis of right knee’ with no place for surgery”

7. On 14 July 1998 Balfour Beatty informed Mr Brown that as he had been off sick for nearly 12 months his sick pay would end on 15 August 1998.  Balfour Beatty added 

“The medical officer had advised me that at present your condition is long term and that a return to work is not imminent.

Therefore, I have no option than to make arrangements for you to leave the service of [Balfour Beatty] under the Ill Health Severance Arrangements.

…

You will be entitled to a Ill Health Severance payment of £1842.88.

…

Your application for an ill health pension is currently being considered by the pension fund.  I shall inform you of their decision as soon as they contact me.”

8. Pensions Management, on behalf of itself, the Trustee and Balfour Beatty, says

8.1. the Ill Health Severance Arrangement is a totally separate arrangement from the Scheme, and that there is no guarantee that an employee leaving service under the former arrangement will qualify for incapacity benefits from the Scheme; 

8.2. Mr Brown’s application for incapacity benefits was considered at the first available meeting of the Pensions Committee on 30 March 1999 at which the medical advisor to the Scheme was present; 

8.3. at that meeting the Scheme’s medical advisor had with him Mr Brown’s occupational health records, which included recent correspondence with Mr Brown’s Orthopaedic Consultant; and 

8.4. Mr Brown’s application for incapacity benefits was declined by the Pensions Committee on the grounds that he was felt to be capable of undertaking other duties which did not require walking long distances or uneven ground.

9. Pensions Management has been unable to provide me with a copy of the correspondence with Mr Brown’s Orthopaedic Consultant considered by the Pensions Committee at the meeting on 30 March 1999.  Pensions Management has instead provided me with a copy of a letter from Dr Smith, the Scheme’s medical adviser, dated 5 February 1999, which summarises the Orthopaedic Consultant’s comments.  Dr Smith’s letter states

“As stated by the examining Medical Officer in his report of 9 July 1998 the Applicant has what is described as mild osteoarthritis of his right knee, although physical examination would appear to have indicated a minimal level of abnormality…I would refer particularly to a letter of 9 June 1998 from a Consultant Orthopaedic Surgeon at Homerton Hospital, the letter reading as follows:


“This patient was referred to me by his GP for long-standing right knee pain.  There was no history of injury.  However the right knee gives way frequently and occasionally swells.  The pain is present all the time and also his walking distance has become considerably restricted as result of the knee pain.


Examination however did not reveal any effusion.  They<sic> were no signs of instability.  His quadriceps were not wasted.  He had diffuse patello-femoral and general knee tenderness and no significant restriction of knee movement.  I felt that his symptoms were somewhat out of proportion to the clinical findings and that if he does have osteoarthritis it is very mild.


However, I have requested a MRI scan and the MRI has been done and this revealed no abnormalities in his knee.


Summary:

This man probably has mild degenerative disease of his right knee.  However in view of the lack of clinical signs and the normal MRI there is no place for surgical treatment.  As you know symptoms do not always correlate with the physical findings but in my view his continuing absence from work would suggest that he will continue to be disabled.


The prognosis for returning to work would be poor.”

…

Turning now to the Incapacity Benefits question, I have noted the examining Medical Officer’s response to subparagraph 4.1 in his report, which is answered in the affirmative, with a proviso that the Applicant is not required to walk long distances on uneven ground.  This advice is very much supported and considering the situation as a whole, a case cannot really be made for awarding Incapacity Benefits as the Applicant should be capable of a wide range of jobs providing he is not required to walk long distances or use stairs to an excessive degree.

RECOMMENDATION:  Award of Incapacity Benefits not recommended.”  

10. In July 1999 Mr Cunningham of Hackney Citizens’ Rights Group wrote to Pensions Management stating that Mr Brown disputed the Pensions Committee’s decision not to grant him incapacity benefits from the Scheme.  Mr Cunningham enclosed a copy of a letter he had received from Mr Brown’s general practitioner, Dr N L Emeagi, a copy of an award of disability living allowance and a local travel pass.  Mr Cunningham pointed out that the award for a disability living allowance had been made for life on the expectation that Mr Brown’s condition would not improve, and that the travel pass was issued to Mr Brown by Social Services because his condition was ‘permanent and substantial’.    

11. The letter from Dr Emeagi to Mr Cunningham which is dated 6 July 1999 states

“Mr Daniel Brown has severe osteoarthritis of his right knee.

The knee is very painful and swollen most of the time.  He has been examined by orthopaedic surgeons.

X-rays and MRI of the knee have both confirmed osteoarthritic changes and fluid in the knee.

Unfortunately he suffers from peptic ulcer disease and therefore cannot take non steroidals indicated for osteoarthritis.

His treatment consists of physiotherapy and Co-proxamol tablets.

I do not think that he is fit for work in the foreseeable future.  The osteoarthritis of his knee is a progressive condition more likely to get worst than better.

In my opinion I do not foresee his condition changing to an extent to allow him to resume work.”

12. Mr Brown’s complaint was investigated under the Scheme’s internal dispute resolution (IDR) procedure.  Dr G Smith wrote to Dr Emeagi for further information on Mr Brown.  Mr Brown was also asked to, and did, attend a medical examination.  The matter was referred directly to the Pensions Committee for consideration under stage 2 of IDR.

13. Pensions Management states that, in preparation for the Pensions Committee’s consideration of Mr Brown’s complaint under stage 2 of IDR, arrangements were made for an independent medical assessment of his condition and the Scheme’s medical advisor had also obtained Mr Brown’s GP record.  Pensions Management also confirms that the Pensions Committee had before it a copy of Dr Emeagi’s letter of 6 July 1999.  The report by the independent medical assessor, Mr R W Rushman, dated August 2000 reviewed Mr Brown’s medical history by referring to notes from his doctor and concluded

“I was able to find no clinical evidence that Mr Brown is as incapacitated as his symptoms suggest.  The clinical examination suggested a pretty normal physique.  His failure with the Cable Tensiometer assessments confirms my clinical opinion that there was no physical cause for Mr Brown’s incapacity for work, but I was unable to decide whether this was as a result of a psychological problem or of misinformation.”

14. The Pensions Committee considered Mr Brown’s case under stage 2 of IDR on 26 September 2000 and turned down his claim.

CONCLUSIONS
15. The Rules state that, if a member of the Scheme leaves the service of Balfour Beatty on the grounds of ‘Incapacity’, before Minimum Pension Age and having completed at least 5 years Qualifying Membership, he would receive immediate enhanced benefits.  In addition the definition of ‘Incapacity’ within the Rules states that it is up to the Trustee, based on the necessary evidence, to form an opinion as to whether the member is able to carry out his normal duties or any other duties which in its opinion are suitable for him.  Neither Balfour Beatty nor Pensions Management are involved in the decision to grant early retirement benefits from the Scheme on grounds of incapacity.  I dismiss the complaint against them.

16. Mr Brown claims that his application for incapacity benefits from the Scheme was improperly considered because the medical reports obtained by the Trustee differed greatly from his own doctor’s report on his condition.  That is not of itself necessarily the result of maladministration.  Faced with differing medical opinions the Trustee would need to use its judgement to come to a decision.  

17. The Pensions Committee first considered Mr Brown’s application in March 1999, about three months before Dr Emeagi’s letter of 6 July 1999.  Therefore, at that time, it did not have Dr Emeagi’s letter about Mr Brown; I do not regard the absence of an input from Mr Brown’s GP at that stage as maladministration.  

18. In September 2000 when the Pensions Committee reconsidered Mr Brown’s application it did have a copy of Dr Emeagi’s letter and also Mr Rushman’s report (see paragraph 13), which concludes that, in the latter’s opinion, there was no physical cause for Mr Brown’s incapacity.

19. On the basis of the information available, the decision that Mr Brown did not come within the definition of ‘Incapacity’ which applied to the Scheme does not appear to me to be perverse.  That Mr Brown qualifies for other kinds of benefit which are based on his having a degree of disability does not mean that he falls within the definition of the Rules.  Many people who qualify for such other benefits may be capable of following some kinds of employment.

20. For the reasons given in paragraphs 16 to 19 above, the complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

16 January 2002


- 7 -


