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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J Millar

Scheme
:
Cummins UK Pension Plan

Respondents
:
Cummins UK Pension Plan Trustee Ltd (the Trustee)

THE COMPLAINT

1. Mr Millar’s application dated 10 April 2001 arises out of the merger, on 1 September 1999, between the Scheme and the plan of which he had been a member, the Cummins Diesel Pension Plan ( the Diesel Plan).  Five other plans also merged with the Scheme at the same time.  

2. Mr Millar alleged that the Scheme

“was used as a ‘vehicle’ for the merging of a number of employee pension funds which were in projected surplus with a number of director and executive funds which were millions of pounds in deficit.”

3. Mr Millar named the three directors of the Trustee at the time of the merger as respondents to his application on the basis that they were “involved in engineering the merger”.  However his application is being treated as having been made against Cummins UK Pension Plan Trustee Ltd (the Trustee), rather than against the named individuals.

4. As (in effect) he asks me whether the merger was legal, technically speaking his application in this respect is a dispute, rather than a complaint that injustice has been caused to him as a result of maladministration.  

5. Mr Millar also complains about the way his queries and complaints about the merger were dealt with by the Trustee.  In particular he complains that the internal dispute resolution (IDR) procedure was not adhered to.  In addition he alleges that one of the trustees of the Diesel Plan, Mr E Boyson, gave evasive answers to his questions, although Mr Millar has not named the Diesel Trustees as respondents to his complaint.  

6. Mr Millar does not claim to have suffered any loss (whether financial or otherwise) and indeed the benefits he is receiving under the Scheme are identical to the benefits he received under the Diesel Plan, and the same discretionary pension increases are also being paid at present.  

MATERIAL FACTS

7. Mr Millar was a pensioner member of the Diesel Plan, the principal employer of which was Cummins Engine Company Limited, a member of a group of companies associated with Cummins UK Limited (the Company).  At all times relevant to his application, there were five Diesel Trustees, four of whom were nominated by the employer and one of whom was nominated by members.

8. In February 1999, Cummins Engine Company Limited told the Diesel Trustees that it intended to close the Diesel Plan to new members, and to merge it with a new scheme (the Scheme) which was being established by the Company.  The intention was that the Scheme would take in new members, on a money-purchase basis, and that the six pension plans being run either by the Company or by other companies in its group, would merge with the Scheme.  This would have the effect that all the group’s pension arrangements would be dealt with under the umbrella of a single scheme.  Each of the plans would have a separate section to itself, and would provide to its members the same benefits they had enjoyed under the plan being merged.  

9. The Company established the Scheme on 29 April 1999.  At inception the Trustee had three directors who were all executives either of the Company or of companies in its group.  However, by some time in 2000 the directors of the Trustee included eight executive directors and eight member-nominated directors, one of whom was a pensioner.  

10. The Diesel Trustees held a number of meetings to consider the proposed merger.  They took independent legal advice and also considered actuarial evidence.  The legal advice was that the Diesel Trustees had the power to agree the merger on behalf of the Diesel Plan members.  The solicitor concerned set out the relevant factors that had to be taken into account but told the Diesel Trustees that it was for them to make the decision as to whether to merge the Diesel Plan with the Scheme.

11. The trustees of the other five plans to be merged similarly took independent legal and actuarial advice.  The Trustee too took expert advice and ascertained that it had legal power to accept the plans into the Scheme.  

12. One cause for possible concern at the outset was that two of the plans were thought to be insufficiently funded to meet the minimum funding requirement (MFR) of the Pensions Act 1995, whereas the other four plans were adequately funded or indeed in surplus (as in the case of the Diesel Plan).  However, as a result of prolonged representations made by the various sets of trustees, the Company agreed to modify the Scheme rules to include ring-fencing provisions to protect the members of the plans to be merged.

13. Furthermore, steps were taken to reduce the deficit in the two plans.  One of them, the Cummins Engine Company Limited Supplementary Pension Scheme, was put into wind-up and its principal employer paid into it the sum the actuary estimated would make good the deficit.  The principal employer of the other plan, the Newage Executive Plan, agreed to make contributions into the plan – and subsequently into the Scheme – in order to bring the funding up to 100% of MFR within the time limits prescribed under the Pensions Act 1995 and the regulations made under it.  The agreed payments have been, and are being made.  

14. Using financial conditions as at 1 June 1999 and data from September 1998, the Scheme’s actuary estimated that the merged Scheme would be 105% funded on an MFR basis.  

15. The Diesel Trustees decided unanimously to approve the merger and a special sub-committee (comprised of the member-nominated trustee and one of the employer-nominated trustees) was formed to approve the final version of the merger deed, and to sign it on behalf of the Diesel Trustees.   Before approving signing the deed, the subcommittee considered the independent legal advice obtained by the Diesel Trustees, and the appropriate certificate of the Diesel Plan’s actuary in which the actuary stated that, in his opinion, the merger would not result in a significant loss of security for the members being transferred.  The trustees of the other five plans also voted (unanimously) to agree the merger.  

16. The Diesel Trustees told its pensioners about the merger by an announcement dated 23 July 1999.  Pensioners were informed that the merger would effect cost reductions and that their pensions would continue as before.  They were told that

“The Company’s current intention and that of the Trustees’ of the [Scheme] is that the ongoing practice in relation to discretionary increases to pensions in payment will continue.”

17. As a matter of fact, discretionary increases have been granted in line with the previous practice .

18. Pensioners were given the address of a pension helpdesk and the telephone number of a free helpline.  Mr Millar responded to the announcement by writing directly to Mr Boyson, on 30 July 1999, raising a number of questions.  

19. On 3 August 1999, the Company, the individual employers concerned with each of the six merging plans, representatives of the trustees of the merging plans, and the Trustee, all entered into the merger deed.  The merger deed provided, among other things, that the rules of the Scheme would be modified to insert the ring-fencing provisions.  

20. In short, in so far as concerns members of the Diesel Plan, the ring-fencing provisions put in place are that, subject to the statutory payments required by the Pensions Act 1995 having been made, if the Scheme goes into wind-up within five years of the merger, then that part of the Scheme’s assets attributable to the Diesel Plan assets transferred over will be applied for the benefit of members in the Diesel Plan section of the Scheme, with first priority to be given to securing such pension increases as were discretionary under the Diesel Plan rules.  There is also a mechanism to ring-fence rights of active members of the Diesel Plan section over the same five-year period, should Cummins Engine Company Limited cease to be able to participate in the Scheme because of a sale of shares or a transfer of undertakings.  

21. The relevant provisions are found at clauses 4.5 and 4.6 of the merger deed.  

22. The merger deed also provided (in clause 2 of Schedule 2) that transferring pensioners and deferred members would receive the same pension benefits and rights that each had enjoyed in the schemes that were being merged.  

23. On 30 August 1999 Mr Boyson answered Mr Millar’s letter.  His reply, which ran to over three pages, explained the ring-fencing provisions, confirmed that no surplus had been returned to any employers and explained that under the Scheme rules any surplus arising on winding-up was to be used for members (at the Trustee’s discretion) before any return could be made to the employers.

24. The merger duly took place on 1 September 1999.  As at that date, the Cummins Engine Supplementary Pension Scheme had moved, from being in deficit, to having £365,624 in assets in excess of its liabilities, as assessed on the basis prescribed under the relevant legislation, although the exact figures were not actually ascertained until 2001.   

25. This is evidenced by the relevant actuary’s certificate of 4 May 2001.

26. Between 3 September 1999 and 17 October 2000, when Mr Millar first approached my office in connection with his concerns about the merger, he wrote at least 17 more letters of enquiry and/or complaint about the merger to Mr Boyson or to Ms N Moore, secretary to the Scheme.  All these letters received an answer.  Among other things he was told in broad outline (on 17 September 1999) that the relevant employer had paid the amount of the estimated deficit in the Cummins Engine Supplementary Pension Scheme before the merger, and (on 2 December 1999) that the employer of the Newage Executive Pension Plan was making payments to restore the MFR position.  On 23 December 1999 Ms Moore invited him to meet her face-to-face, so that she could attempt to address his many concerns; he refused this offer.   Ms Moore did not divulge to him the personal pension details of the individual directors of the Trustee.

27. The Trustee considered Mr Millar’s complaint at a meeting held on 14 March 2000.  The Trustee did not advise him of its IDR procedure, nor did the letter informing him of the Trustee’s decision notify him of his right to take his complaint to me.  However, in this context he had previously made a complaint to this office (which was resolved with the assistance of the Pensions Advisory Service, OPAS) and been told by this office, on 4 June 1999, about the need for IDR, and whom he should approach for advice.  In the event, his current application to me was accepted, as a result of the exercise of my discretion to investigate on the basis that a written notice of decision would not be issued within a reasonable period.  

28. Mr Millar also raised the matter with OPAS, which sought to allay his concerns.  In addition, he reported his concerns to the Pensions Regulatory Authority (Opra), which made an investigation of matters within its remit.  Opra did not find there had been any breaches in respect of matters with which it could be concerned.  

CONCLUSIONS

29. Mr Millar’s application is based on a partial misunderstanding of the material facts.  Only one of the six plans merged had a deficit.  The deficit was small in relation to the assets of the Scheme as a whole, and procedures have been put in place to require the relevant employer to reduce the deficit within the statutory time limits.  The ring-fencing provisions which have been put in place give Mr Millar substantial protection for a five-year period in relation to the cross-subsidisation he fears was “the REAL motivating force behind this merger …”.

30. I do not know whether any of the directors of the Trustee was a member of the plan which was in deficit; however this is not relevant for the reasons set out directly below, nor is this information to which Mr Millar is entitled.

31. There is nothing either illegal or unusual in having executives and ordinary members in the same scheme.  There is nothing unusual or improper in different employees being granted different benefits and indeed it would not be unusual for executive members to be given better pension benefits than staff members.

32. There is no reason why a company executive should not be a trustee of a pension scheme or, where the trustee is a limited company, one of the company directors.  Both the Scheme and the Diesel Plan contained specific rules which provide that no decision of any trustee (or director of a corporate trustee) shall be impugned on the basis that he had an interest as a beneficiary in the decision, or exercise of his power.  The right of a trustee, who is also a scheme member, to take decisions which might be in his personal interest, is also enshrined in the Pensions Act 1995.  

33. It is a duty of trustees – whether employer- or member-nominated – to act impartially and to consider the interests of all the beneficiaries.  There is no evidence whatsoever that any trustee or director breached this duty, nor is there evidence that any improper pressure was applied.

34. As to the constitution of the Trustee, and the number of member-nominated Diesel Trustees, this is a matter for Opra and not for me.  

35. Effecting the merger was within the powers of the Trustee, and of the trustees of the Diesel Plan, under the rules of the respective schemes.  

36. I find that the Trustee properly considered the exercise of its powers, as did the trustees of the Diesel Plan in relation to their powers.  There is nothing perverse or irrational in the decision to merge.  

37. There was no requirement that Mr Millar should be consulted about the merger, and therefore no breach in this respect.

38. It follows that I do not resolve the dispute in Mr Millar’s favour.

39. Mr Millar has expressed concern that he is not receiving pension increases as of right (although he is receiving discretionary increases as set out in paragraph 16 above), whereas in fact members of the Cummins Engine Co Limited Main Scheme and of the Cummins Engine Company Limited Supplementary Scheme, were given guaranteed increases to pension payments attributable to pre-April 1997 increases as of right.  It was the essence of the merger arrangement that members’ rights, in the schemes they had belonged to, were transferred intact into the Scheme.  There is nothing wrong with members of different schemes having different benefits.  Indeed it would be extraordinary if the schemes being merged had conferred identical benefits.  At the time of the merger, members of the Cummins Engine Co Limited Main Scheme and of the Supplementary Scheme would have had a right to guaranteed pension increases.  However there was no obligation on the Company to agree to guarantee the increases granted on a discretionary basis to Diesel Plan members .  

40. I note however that the Company did agree to an amendment of the merger deed which conferred additional protection to pensioners (see paragraph 19 above).  It follows that my Determination is that the Trustee did not act improperly in this respect.

41. I turn next to Mr Millar’s complaint about the way his concerns were dealt with.  In my judgment the Trustee (and the Trustees of the Diesel Plan) tried very hard to deal with his queries.  As the Trustee said in its response to his application, its

“letters were intended to explain what is a complex and difficult process.  We accepted that if we didn’t quite explain the process in a manner which Mr Millar would understand, we would be happy to take him through the process on a face to face meeting”.

42. However Mr Millar rejected the offer of a meeting and continually asked for further details.

43. I find that the Trustee did its best in the circumstances.  Its letters are of a high standard, and maintain a courteous tone.  Mr Millar was not entitled to know the personal pension details of the individual trustees or trustee directors, nor is there any indication whatsoever that any trustee was swayed by purely personal considerations.  

44. I conclude there has been no maladministration in this respect.  

45. As to the failure of the Trustee to go through the correct IDR procedure, it appears that no injustice was caused to Mr Millar from this breach by the Trustee of its duties.  (See the facts set out in paragraph 27 above.)  In the absence of injustice I cannot uphold his complaint of maladministration.

46. In summary, I find that the merger was legal and that Mr Millar was not entitled to pension increases as of right.  I find that Mr Millar’s queries were properly dealt with, and that the failure strictly to follow the formal dispute procedure, did not result in any injustice to him.  I therefore cannot resolve any of the matters he raises in his favour.

DAVID LAVERICK

Pensions Ombudsman

8 January 2002
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