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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A M Noonan

Scheme
:
Noonan Warehousing & Freight 1996 Retirement Benefit Scheme

Administrator
:
AMP (UK) Trustees Limited (formerly NPI Trustee Services Limited) (AMPT)

THE COMPLAINT (dated 10 May 2001)

1. Mr Noonan alleges maladministration by AMPT in that the winding-up of the Scheme was unduly protracted and the delay caused him financial loss in the form of additional charges being incurred by the Scheme.

MATERIAL FACTS
2. The Scheme, a Small Self Administered Scheme (SSAS), commenced on 31 May 1996 with Noonan Warehousing & Freight Services Limited as the Principal Employer.  Mr Noonan and his wife, Mrs M A Noonan, were the Managing Trustees and members of the Scheme.  AMPT was the Pensioneer Trustee and also provided management and administrative services to the Scheme in accordance with a Service Agreement signed with the Managing Trustees.  90% of the contributions to the Scheme were invested in an Executive Pension Plan (EPP) insured with National Provident Life Limited with the remaining balance of 10% invested in a unit trust.

3. In a letter to Richard Bolton Life & Pensions Limited (RBL), Noonan Warehousing & Freight Services Limited’s financial advisers, dated 12 August 1997, Cowgill, Holloway & Co, Noonan Warehousing & Freight Services Limited’s accountants, stated:

“Noonan Management Services Ltd will, in fact, be a trading company.  The purpose of this company is to receive consultancy income from City Truck, and also a share of the profits of the City Truck operation at Heywood.  Mr and Mrs Noonan will receive a salary from this company and will be directors thereof.

With regard to Noonan Warehousing & Freight Services Ltd it intended that this company will be informally wound up by payment of a capital distribution as soon as possible.”


This letter was copied to AMPT on 19 August 1997.  

4. In a letter to AMPT dated 24 November 1997, RBL stated that:

“Further to our conversation I confirm that with effect from 1 January 1998 Mr Noonan will be an employee of the City Truck Group Ltd as an employee.  Mrs Noonan will have no occupation or employment from that date I understand.  They intend to wind down the current business activities in their new company and also their partnership so that they will have no other trade as such.

The clients would like to wind up the current pension policies so that the SSAS is transferred to an EPP (possibly the current policy 772528) and assign to each individual in their own name so that it is at its most cost effective. …”

“Policy 772528” referred to in the letter above related to a separate occupational pension scheme in the name of Noonan Warehousing & Freight Executive Pension Plan which was established on 1 February 1994 (the 1994 Scheme).  The 1994 Scheme was also insured by National Provident Life Limited.  The administrator of the 1994 Scheme was AMP Financial Services Limited (formerly NPI Financial Services Limited). 

5. On 25 November 1997, AMPT stated that, before it would be able to proceed with the reissuing of the Scheme’s EPP in the members’ names, it would require salary details for the year ended 31 March 1997 and a letter signed by both members expressing their wish for the transfer to take place so that approval from the Inland Revenue Savings Pensions and Share Schemes (IRSPSS) (formerly the Pension Schemes Office of the Inland Revenue) could be obtained.

6. In a letter to AMPT dated 19 February 1998, RBL stated that Mr and Mrs Noonan intended to leave their current employments on 5 April 1998.

7. On 27 March 1998, RBL telephoned AMPT and requested projected benefits of the Scheme at normal retirement ages for Mr and Mrs Noonan on the assumption that the last contributions paid were those for March 1998.  When AMPT queried the future of the Scheme, RBL said that this matter was to be sorted out in the following week.

8. On 22 April 1998, AMPT asked RBL for confirmation that Mr and Mrs Noonan had left Noonan Warehousing & Freight Services Limited on 5 April 1998.

9. In a letter to AMP Financial Services Limited dated 29 April 1998, RBL stated that:

“With reference to the above you are probably aware contributions have now stopped and both schemes are to be paid up.

It is the intention of Mr & Mrs Noonan to transfer the benefits into a drawn-down plan with yourselves.  I therefore require the relevant paperwork for both the SSAS and Executive Pension to wind the scheme up and eventually have the monies transferred into drawn-down plans.”

10. The last contributions to the Scheme for Mr and Mrs Noonan were the regular monthly premiums due on 1 May 1998. 

11. On 12 May 1998, RBL provided AMP Financial Services Limited with a proposal form for an Flexible Income Plan (FIP) in respect of Mr Noonan’s benefits in both the Scheme and the 1994 Scheme.  Two letters of authority were enclosed which were stated to be for Mrs Noonan’s benefits in the Scheme to be assigned to her as an individual and, despite the fact that Mr Noonan was mentioned, any reference to him was to be disregarded and any action confined to Mrs Noonan.  The first letter was an authority from Noonan Warehousing & Freight Services Limited for Mrs Noonan’s assignment of benefits and the second was her request for the assignment.  In the latter, Mrs Noonan stated that, with effect from 2 April 1998, she would no longer be employed by Noonan Management Services Limited. 

12. In a letter to RBL dated 29 May 1998, AMP Financial Services Limited stated (with regard to the EPP in the 1994 Scheme) that:

“Before I can proceed with the transfers, the enclosed leaver forms need completing.

Also there is a loan secured under Mr Noonan’s policy.  This will have to be repaid before any transfer can take place.  The outstanding capital is £23,500, the interest at 1/6/98 is £3,250.89 and daily interest from 1/6/98 is £6.60.  Please let me know how the company wish to proceed.”

13. On 2 July 1998, RBL telephoned AMP Financial Services Limited and advised that Noonan Warehousing & Freight Services Limited was unable to repay the loan and wanted the amount to be deducted from Mr Noonan’s benefits in the 1994 Scheme.

14. On 23 July 1998, AMP Financial Services Limited wrote to the IRSPSS for approval to deduct a business loan (which was now stated as an amount of £47,035.85) from the value of Mr Noonan’s benefits in the 1994 Scheme.

15. In a letter to RBL dated 27 July 1998, AMPT stated with regard to the Scheme that, before Mr Noonan’s transfer to the FIP and Mrs Noonan’s assignment could take place, prior approval of the IRSPSS would be required.  Transfer questionnaires were enclosed for Mr and Mrs Noonan’s completion.  AMPT followed up RBL for the return of the transfer questionnaires on 10 August 1998.  When these were returned AMPT wrote to the IRSPSS for the required approval on 20 August 1998.  Approval was provided by the IRSPSS on 28 August 1998.

16. On 18 September 1998, the IRSPSS also approved the repayment of the business loan from Mr Noonan’s benefits in the 1994 Scheme.  On 20 October 1998, AMP Financial Services Limited received an appropriate discharge form signed by the trustees of the 1994 Scheme and, on 26 October 1998, the business loan was deducted from Mr Noonan’s benefits in the 1994 Scheme.  Mr Noonan’s benefits in the Scheme and the balance of his benefits in the 1994 Scheme were then transferred to the FIP.  On 28 October 1998, AMP Financial Services Limited sent a form to RBL which would allow Mr Noonan to receive a tax free cash sum retirement benefit from the FIP before the ‘cooling off’ period of that product expired.  On 4 November 1998, AMP Financial Services Limited informed RBL that it was not possible for Mr Noonan to have a tax free cash sum because of the recovery of the amount of the business loan from his benefits in the 1994 Scheme.  This matter later became the subject of a complaint which Mr Noonan made to my office on 28 February 2000.  My predecessor issued a Determination of that complaint on 20 October 2000 under the reference number of J00643.

17. In a letter to AMPT dated 23 April 1999, RBL stated:

“You will be aware that there is a dispute going on … but there are a few matters that I just need to make sure of being tidied up ...

Mrs M Noonan under policy 1956/41/6 & 772528 has some benefits currently under the banner of Noonan Warehousing and Freight 1996 Retirement Benefit Scheme and/or Noonan Management Services Retirement Benefit Scheme and these need to be assigned to her individually and I enclose a copy of the Inland Revenue Approval for the ‘transfer’ funds and I would be grateful if you could look into expediting this process for me as soon as possible.

…

Now turning to the administration of Noonan Warehousing & Freight 1996 Retirement Benefit Scheme – 1956/41/6 and Executive Pension Scheme under 772528.  …. On the 21st September 1997 I wrote to T Williams and sent to him participating employer information to set up Noonan Management Services Ltd accordingly.  Since then I have not received anything from you to confirm that the Revenue have accepted Noonan Management Services Ltd as an associated employer and you should know that we need to replace Noonan Warehousing & Freight 1996 Retirement Benefit Scheme with Noonan Management Services as the former ceased trading (date to be confirmed), and furthermore we need to notify the Revenue that Noonan Management Services Ltd has also ceased trading (date to be confirmed).  Hopefully the dates will show that these occurrences took place after 1st June 1998 so that we are not going to be facing a fine for late notification.  Presumably the notifications will do for the policy 772528 as well as the SSAS.”

18. In a letter to RBL dated 8 July 1999, AMPT stated that:

“Until recently, the decision of whether to proceed with the establishment of the FIP has been placed on hold ….  We have now received notification from NPI’s Manchester office that the FIP is no longer required. 

As we have received no confirmation of this from yourselves, please could you confirm in writing that the FIP is no longer required.

…

As the Principal Employer no longer exists steps should be taken to wind the Scheme up and settle each of the member’s benefits outside of the Trust.  If a FIP is not going to proceed the funds in question must be settled by means of a transfer to another policy.  Your urgent advices on this matter, together with written confirmation from the member would be appreciated.

In the meantime, having already undertaken the work to transfer benefits from the SSAS, I would advise you that undergoing the process to transfer to another arrangement will involve additional work which will have to be carried out by ourselves, including revised actuarial calculations for maximum benefits.  This will fall outside of the terms of the Service Agreement governing the Scheme and will therefore be charged to the Trustees at a time cost rate of £105 per hour plus VAT.

19. On 21 July 1999, AMPT provided RBL with discharge forms for the reissue of Mrs Noonan’s benefits in the Scheme, asked for evidence of age and reminded that confirmation was awaited that Mr Noonan was not to proceed with the FIP.  This letter was followed up for a reply on 18 October 1999.

20. In a facsimile to RBL dated 15 November 1999, AMPT asked what Mr and Mrs Noonan’s intentions were with regard to their benefits in the Scheme and stated that:

“As the principal employer will no longer be making contributions to the Scheme our Pensioneer Trustee fees will no longer be paid by NPI and will have to be paid.  These can be taken from the assets of the Scheme.  The annual fee is currently £650 plus VAT.”

21. On 15 January 2000, AMPT followed up RBL for a reply to its facsimile of 15 November 1999 and stated that the Triennial Actuarial Report for the Scheme was due to be submitted to the IRSPSS by 1 April 2000.  AMPT detailed the information required for the Triennial Actuarial Report which included Mr and Mrs Noonan’s earnings for the years ended 31 March 1996, 1997, 1998 and 1999, together with their exact dates of leaving service.  AMPT first followed up RBL for a reply on 16 February 2000, and then directly to Mr and Mrs Noonan on 9 March 2000.

22. The Triennial Actuarial Report for the Scheme was issued on 23 May 2000 by AMPT to Mr and Mrs Noonan as the Managing Trustees of the Scheme and to RBL which was asked if a decision had been reached with regard to the transfer of Mr and Mrs Noonan’s benefits in the Scheme to another arrangement.

23. On 13 June 2000, RBL telephoned AMPT enquiring about the latest position with regard to the conversion and/or assignment of Mr and Mrs Noonan’s arrangements to themselves.  On 20 June 2000, AMPT provided RBL with copies of its letters of 8 July 1999 and 21 July 1999 and stated that, because the transfer choice would probably be different, reapplication to the IRSPSS would probably have to be made and actuarial calculations for the transfers would have to be made, for which charges would apply together with a winding-up charge for the Scheme of £300 plus VAT.

24. In a letter to Mr Noonan dated 27 July 2000, AMPT detailed its charges for the Scheme as follows:

NPI Pensioneer Trustee Fee
£650 
plus VAT

Triennial Review Fee
£452.38

Actuarial Calculation Fee
£220
plus VAT

Winding-Up Charge
£300
plus VAT

OPRA Fee
£12

25. In letters dated 15 August 2000, Mr and Mrs Noonan provided AMPT with instructions that their benefits in the Scheme and the 1994 Scheme were to be transferred into their own names.  Further correspondence then followed between RBL and AMPT with regard to the assignment during which AMPT asked for confirmation that Mr Noonan’s date of leaving service had been 1 July 1997.  

26. On 29 March 2001, AMPT completed the reissue of Mr and Mrs Noonan’s Scheme benefits to new policy numbers A11598 and A11599, respectively, with an effective completion date of 1 December 2000.  Some, if not all, of the charges to the Scheme detailed in paragraph 24 above were deducted from the Mr and Mrs Noonan’s EPPs in the Scheme before the assignments were effected. 

27. On 28 June 2001, AMPT forwarded a Deed of Winding Up for the Scheme to RBL for Mr and Mrs Noonan’s signatures.  The Deed of Winding Up was finally completed on 15 October 2001.

28. Mr Noonan has asserted that if the Scheme had been wound-up in 1997, the charges made against it would have only been for the winding-up fee and the OPRA fee.  Mr Noonan has also recently stated that neither of the reissued policies had been received.  This matter has been referred to AMP Financial Services Limited.

29. In a letter to my office dated 28 August 2001, Mr Noonan has stated that:

“For the purpose of totally clarifying my employment history over the past 4½ years can I reiterate the following:-

1. On the 2.12.96 City Truck Group Ltd purchased the goodwill of Noonan Warehousing and Freight Services Ltd.  On that date Noonan Warehousing and Freight Services ceased to trade.

2. I was then employed as a Consultant by City Truck Group Ltd and my fees and expenses were paid into a company called Noonan Management Services Ltd, such company having been formed by my accountants to facilitate the payments from City Truck Group.

3. On 1.4.98 I became a Director of a division of City Truck Group Ltd  - City Logistics and have been paid on their payroll since that date, at which date Noonan Management Services Ltd ceased to trade.

4. Instructions were given by me to my brokers and their financial advisor to wind up the Company scheme in December 1996/January 1997 and have these monies transferred into personal pensions

My only argument is that I am assured that having had this Company scheme being wound up and transferred into our personal names, that it would not have attracted the fees that I have had to pay over the last 4½ years.

As stated I have been on the payroll of City Truck Group/City Logistics Limited for the last 3½ years so I contend that no matter who is to blame I have been penalised financially for something not under my control.”

30. Companies House records show that all of Mr Noonan’s companies were dissolved on 4 May 1999.

CONCLUSIONS

31. Mr Noonan has stated that Noonan Warehousing & Freight Services Limited ceased trading on 2 December 1996 and that his earnings from that date were then derived from Noonan Management Services Limited.  Mention was first made of Mr and Mrs Noonan’s employments being transferred to Noonan Management Services Limited in the accountant’s letter of 12 August 1997, a copy of which was sent to AMPT on 19 August 1997.  On 21 September 1997, RBL provided information to AMPT about Noonan Management Services Limited, but only with a view to having that company added to the Scheme as an associated employer, and not as the Principal Employer.

32. In the light of the information now provided by Mr Noonan it would appear that Noonan Management Services Limited should have replaced Noonan Warehousing & Freight Services Limited as the Principal Employer of the Scheme with effect from 2 December 1996.  The replacement of the Principal Employer would have required approval from the IRSPSS and, had that approval been granted, it would be reasonable to assume that Mr and Mrs Noonan would have been permitted ‘continuous service’ for the purposes of their accrual and maximum amounts of benefits from the Scheme for the whole of their periods of service with Noonan Warehousing & Freight Services Limited and Noonan Management Services Limited.

33. As it was, in effect, on the basis of continuous service and the regular monthly premiums paid to the Scheme up to 1 May 1998 that Mr Noonan’s intended early retirement benefits were calculated for his FIP, I am of the view that no injustice was caused to Mr Noonan by the apparent failure to have Noonan Warehousing & Freight Services Limited replaced by Noonan Management Services Limited as the Principal Employer of the Scheme.

34. I turn then to events between 31 May 1998, the end of the month following the date on which the last premiums were paid to the Scheme, and 29 March 2001, the date when Mr and Mrs Noonan’s policies were finally reissued by AMPT.

35. The first part of the delay in the winding-up of the Scheme occurred because of Mr Noonan’s initial intention to transfer the value of his benefits to an FIP.  The transfer was effected by AMPT in October 1998, but the matter was put on hold, and eventually abandoned, because of a complaint Mr Noonan made about the amount of the cash sum that he was led to believe he could have received from the FIP.  This complaint was the subject of a Determination by my predecessor who directed that appropriate compensation should be paid to Mr Noonan by AMP Financial Services Limited for injustice caused by some maladministration identified on its part.

36. On 8 July 1999, AMPT stated to RBL that it had been informed that Mr Noonan’s FIP was not to proceed and that the Scheme ought to be wound-up.  AMPT asked RBL for urgent advice with regard to the transfer of Mr Noonan’s benefits in the Scheme to another arrangement and warned that revised actuarial calculations would be required, the cost of which would fall outside of the Trustees’ Service Agreement.  This charge was later detailed by AMPT as an amount of £220 plus VAT.  This charge to the Scheme arose directly because of Mr Noonan’s decision not to proceed with the FIP.  I therefore find that AMPT’s Actuarial Calculation Fee of £220 plus VAT was justifiably charged to the Scheme.

37. No premiums were paid to the Scheme after 1 May 1998 and therefore an annual Pensioneer Trustee Fee became payable on 1 April 1999.  This charge to the Scheme also followed from Mr Noonan’s decision not to proceed with the FIP.  I find therefore that AMPT’s Pensioneer Trustees Fee of £650 plus VAT was a justifiable charge made to the Scheme.

38. The second part of the delay in the winding-up of the Scheme occurred after AMPT was made aware of Mr Noonan’s transfer to the FIP was not to be proceeded with.  AMPT wrote to RBL on 8 July 1999 asking for instructions with regard to Mr Noonan’s benefits in the Scheme and followed up this letter on 21 July 1999.  Having received no reply, AMPT sent a facsimile to RBL on 15 November 1999.  On 15 January 2000, AMPT followed up RBL for a reply to its facsimile, now warning that a Triennial Actuarial Report for the Scheme was due to be submitted to the IRSPSS by 1 April 2000, and detailed the information which would be required for this report.  AMPT followed up RBL on 16 February 2000 and, in the absence of a reply and quite properly as the issuance of the Triennial Actuarial Report was a management responsibility of the Scheme, resorted to writing directly to the Trustees on 9 March 2000.

39. RBL was the financial advisor of the Scheme and the point of contact between AMPT and the Trustees.  Despite the efforts of AMPT, no instructions about the cancellation of the Scheme were received from RBL.  The Triennial Actuarial Report, issued on 23 May 2000, was an IRSPSS requirement in order for the Scheme to maintain its tax approval status and, clearly, the issuance of the report was necessary as no cancellation instructions had been received by AMPT.  I therefore find that AMPT’s Triennial Actuarial Report Fee of £452.38 was a justifiable charge made to the Scheme.

40. The third and final part of the delay in the winding-up of the Scheme occurred after AMPT received Mr and Mrs Noonan’s instructions in letters dated 15 August 2000 to transfer the value of their benefits to policies in their own names.  Some further correspondence followed and the policies were only finally reissued by AMPT on 29 March 2001, albeit with an effective date of 1 December 2000.  Unfortunately, the reissued policies were not sent out and Mr Noonan did not receive the completed formal Deed of Winding Up for the Scheme until after he had made his complaint to my office.  Understandably, Mr Noonan was concerned about the lack of notification of the final winding-up of the Scheme and the possibility of additional charges being levied against the Scheme.  However, apart from the Winding Up Charge and the OPRA Fee, both of which Mr Noonan has accepted were justifiable charges, no other charges were made to the Scheme.  Consequently, no injustice was sustained by Mr Noonan during the third and final part of the delay in the winding-up of the Scheme.

41. It follows from the above that I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

7 February 2002
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