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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E M O'Connor

Scheme
:
Darwin Clayton Limited Small Self Administered Retirement Benefit Scheme 

Respondents
:
1.  The managing trustees of the Scheme (the Managing Trustees)

2.  Darwin Clayton Limited (Darwin Clayton)

3.  Suntrust Pensioneer Trustee (Suntrust)

THE COMPLAINT (dated 29 March and 1 June 2001)

1. Mrs O’Connor complains of maladministration on the part of the Managing Trustees and Darwin Clayton in that

1.1. the promise of a guaranteed pension was not kept;

1.2. the Managing Trustees neither sought nor obtained actuarial advice and did not exercise their discretionary powers in considering the benefits payable to the widow;

1.3. no lump sum has been paid either to her or her husband in accordance with the rules of the Scheme nor has actuarial advice been sought or considered in connection therewith; and

1.4. she was not provided with any explanation of any offer of a pension, or any different sort of offer (for instance “draw down”), and there were no negotiations whatsoever with regard to the arbitrary purchase of a £40,000 annuity for her contrary to the requirements of the Scheme, best practice of the industry or her needs and requirements.

2. Mrs O’Connor also complains of maladministration against Suntrust Limited (Suntrust) in that

2.1. Suntrust did not consider the matter of the guarantee on her husband’s pension at his death after 65 but before 75 years of age;

2.2. Suntrust failed to consider or advise the Managing Trustees in their consideration of the widow’s pension for her;

2.3. Suntrust failed to commission or procure appropriate actuarial reports following her husband’s death;

2.4. Suntrust provided an annuity for her without any consideration of (a) her full entitlement, (b) due administration of the trust requirements and (c) any especial needs she may have; and

2.5. Suntrust failed to discharge the fiduciary duties required of that function.

3. Mrs O’Connor says that she has suffered injustice as a consequence of the above alleged maladministration.

RULES OF THE SCHEME

4. The rules of the Scheme (the Rules) are contained in the Definitive Trust Deed and Rules dated 1 May 1986.  The relevant sections are Rules 3.3, 4.5, 6.1, 6.4, 7.2, 7.3, 14.7 and 15.

5. Rule 3 is headed “INVESTMENTS” and Rule 3.3 provides

“The Managing Trustees shall have power to purchase in the names of the Managing Trustees from a United Kingdom branch or agency of any Authorised Assurer an annuity on the life of any individual who has become entitled on the death of a Member to a pension from the Scheme, of an amount not in excess of that individual’s entitlement.

The Managing Trustees shall exercise this power

(i) in respect of any Member’s personal pension, before the first payment thereof falls due or, if the payment thereof is guaranteed for 5 years and in accordance with the provisions of Rule 6.4 a lump sum is to be paid instead of the remaining guaranteed pension payments in the event of a Member’s death before all the guaranteed payments have been made, before the expiry of the said period of 5 years…”

6. Rule 4 is headed “MEMBER’S BENEFITS ON RETIREMENT” and Rule 4.5 provides

“Any pension payable to a Member shall be payable monthly in advance, or at such interval as the Managing Trustees shall determine, the first payment being due on the appropriate due-date stated earlier in Rule 4 and the last on the due-date immediately preceding the Member’s death or that on which the last guaranteed pension payment (if any) is to be made if later.  The pension payments may be guaranteed for a period not exceeding ten years as so decided by the Managing Trustees.  Provided that if the pension payment guaranteed period is not more than five years the provisions of Rule 6.4 may apply if so decided by the Managing Trustees.”

7. Rule 6 is headed “LUMP SUM BENEFIT ON DEATH” and Rules 6.1 and 6.4 provide

“1.  In the event of the death of a Member before the first payment of his personal pension is due to be made the aggregate of the Individual Benefit Fund and any moneys available under any assurance policy effected by the Managing Trustees in accordance with the provisions of Rule 3.1(i) (and subject to the provisions of Rule 1.5) and the assets from time to time representing the same shall be applied by the Managing Trustees in accordance with the following provisions as they in their absolute discretion shall determine.”

“4.  If the personal pension payment guaranteed period (if any) is not more than five years, and a Member in receipt of a personal pension shall die before all the guaranteed payments of his personal pension have been made, there shall be paid in the manner described in Rule 6.1, if the Managing Trustees so determine, a lump sum determined by the Managing Trustees on Actuarial Advice in lieu of the remaining guaranteed personal pension payments.”

8. Rule 7 is headed “PENSION BENEFIT ON DEATH” and Rules 7.2, 7.3 and 7.5 provide

“2.  In the event of death of a Member on or after the date his personal pension commenced, or was due to commence and was wholly commuted under Rule 5.1, the relevant Target Benefits shall be paid to his spouse to whom he was married at the date such contingent pension was purchased in accordance with the provisions of Rule 3.3 and/or any one or more of his Dependants as determined by the Managing Trustees at that time in such proportion as the Managing Trustees in their absolute discretion shall decide.

3.  If, on the death of a Member, there is no pension payable in accordance with Rule 7.1 or 7.2 to the Member’s surviving spouse and/or any one or more of his Dependants, the Managing Trustees may provide, subject to the limits set out in Rule 14.8, a pension to the Member’s surviving spouse and/or any one or more of his Dependants.

…

5.  Any part of the Individual Benefit Fund not applied to provide a pension in accordance with the foregoing provisions of Rule 6 or Rule 7 shall be retained by the Managing Trustees for the purposes of the Scheme generally.”

9. Rule 14 is headed “MAXIMUM LEVEL OF BENEFITS” and 14.7, which is headed “Lump sum benefit on death” provides

“The maximum lump sum that may be paid by the Managing Trustees in accordance with Rule 6.1 shall not exceed four times a Member’s Total Earnings at Death or £5000 if greater.  The said lump sum may be increased by the value of the Member’s contributions (if any) to which interest may be added.”

10. Rule 15 is headed “DEFINITIONS AND INTERPRETATIONS” and the relevant definitions are “Individual Benefit Fund” and “Target Benefits”, and these mean

““Individual Benefit Fund” means the value, as determined by the Managing Trustees, of that part of the total assets of the Scheme which the Managing Trustees consider, on Actuarial Advice represents a Member’s interest in the Scheme.  Provided, however, that if a Member’s pensionable employment by reference to this Scheme ceases before the date on which he attains the Normal Retirement Age and has then completed 5 years’ Qualifying Service, the value of the Individual Benefit Fund shall not be less than the amount which, when aggregated with the value of all other benefits granted under these Rules on the cessation of the Member’s pensionable employment by reference to this Scheme, shall to the satisfaction of the Managing Trustees exceed or compare reasonably with the amount of contributions (if any) paid by the Member and not refunded to him.”

““Target Benefits” means the retirement benefits which, in the opinion of the Managing Trustees on Actuarial Advice, can be provided from the whole of the Individual Benefit Fund and shall consist of a pension payable to the Member and, if the Managing Trustees so decide, a pension or pensions under Rule 7.2 and Rule 7.3 and subsequent increases in one or more of these pensions whilst in the course of payment as permitted by these Rules; the amount of the Target Benefits shall be subject to the limits set out in Rule 14 and shall be advised to the Member in writing.”

MATERIAL FACTS

11. The Scheme is a small self administered pension arrangement under which Suntrust is the Pensioneer Trustee.  The assets of the Scheme consist of insurance policies with Sun Life Assurance Society plc (Sun Life), property, loans to Darwin Clayton and cash on deposit.  The actuarial services in respect of the Scheme are provided by Sun Life.

12. Mrs O’Connor is the widow of Mr O’Connor who was managing director of Darwin Clayton and member of the Scheme until he retired on 25 August 1995.

13. On 27 July 1995 at the request of the Managing Trustees, Sun Life provided details of the benefits that could be provided to Mr O’Connor from the Scheme and the costs of providing these benefits.  The benefits quoted for Mr O’Connor were a personal pension of £66,475 per annum, which was the maximum pension allowed by the Inland Revenue, together with a spouse’s pension of £33,237, with and without post-retirement increases.  The cost of purchasing annuities to provide the above benefits was quoted as between £707,578.43 and £928,240.74, depending on whether or not the benefits incorporated post-retirement increases.  Sun Life estimated Mr O’Connor’s fund value to be £970,123.26, which was made up of £486,378.26 from policies with Sun Life and the balance of £483,745 from his share of non-insured assets.  In calculating Mr O’Connor’s benefits Sun Life made a number of assumptions which included the following:

13.1. His pension would be payable monthly in advance and guaranteed payable for 5 years.  If he should die within the guarantee period a cash sum equal to the discounted value of the balance of the 5 years’ payments would be paid.  

13.2. The widow’s pension was to commence on his death.

13.3.  He would be entitled to 50% of the value of the non-insured assets.

14. Cripps Harries Hall (CHH), the solicitors acting for the Managing Trustees and Darwin Clayton, state that the assumptions made in Sun Life’s letter 27 July 1995 were not necessarily agreed by the Managing Trustees.  For example, the Managing Trustees did not agree that Mr O’Connor was entitled to 50% of the non-insured assets.  CHH says that there was no correspondence in 1995 between the Managing Trustees and Mr O’Connor about his pension.  CHH adds: 

14.1. The Managing Trustees had agreed to provide Mr O’Connor with the maximum single life pension quoted by Sun Life, ie £66,474.96 per annum.

14.2. Mr O’Connor did not opt to take a cash lump sum but it was agreed that, as allowed by the Rules, the purchase of an annuity would be deferred.  Accordingly, his pension payments came from the general assets of the Scheme.

14.3. It was agreed at the time that Mr O’Connor’s pension payments would increase by 5% per year.

14.4. In the year from August 1995 to July 1996 Mr O’Connor was paid a total of £66,474.96; in the year August 1996 to July 1997 he received £69,798.72; and in the year August 1997 to July 1998 he received £73,288.68.

15. Suntrust states:

15.1. It has been unable to trace any confirmation from the Managing Trustees of Mr O’Connor’s definitive share of the non-insured assets and therefore is unable to confirm his actual retirement fund at the date of his retirement.

15.2. Actuarial reports prepared in the years before Mr O’Connor retired contained similar assumptions regarding the split of the non-insured assets between the members.

15.3. The actuary is required to allocate all the Scheme’s assets between the members to enable him to recommend future contribution rates.  Although the actuarial reports in the past have allocated varying amounts to Mr O’Connor this does not confirm the amounts that actually formed his retirement fund.

15.4. The decision regarding the distribution of the non-insured assets rests with the Managing Trustees not the Pensioneer Trustee.

16. CHH states that in March 1997 the Managing Trustees received an actuarial report for the Scheme as at 30 September 1995.  CHH says that it was clear to the Managing Trustees at this stage that there was a risk that the Scheme could not afford to pay Target Benefits to all members.  The theoretical Individual Benefit Fund calculated for Mr O’Connor was wholly disproportionate.

17. Mr O’Connor died on 23 July 1998.  On 27 August 1998 Mr T Rawlins (Mr Rawlins), the Managing Director of Darwin Clayton and a Managing Trustee, wrote to Mrs O’Connor stating that the Scheme had been checked and it was found that there was a guarantee to pay the full pension for 5 years.  This meant that she would receive the pension that was being paid to Mr O’Connor until March 2000 when the guarantee period would cease and the pension would reduce to a widow’s pension of 50%.

18. On 30 October 1998 Mr Rawlins wrote again to Mrs O’Connor explaining that the Scheme was under-funded and that this could affect the members’ benefits.  He said that Sun Life was carrying out an audit of the assets and liabilities and would be reporting on the matter over the next couple of months.  He confirmed that in the meantime Mrs O’Connor’s monthly pension payments would remain unchanged.

19. In a letter dated 4 December 1998 to Mrs O’Connor, Mr Rawlins, referring to discussions with her, said that he was pleased that she had accepted an offer of an annuity of £40,000 per annum purchased by the Scheme.

20. Clyde & Co, Mrs O’Connor’s solicitors, initially stated that Mr O’Connor’s son, an employee of Darwin Clayton and currently a Managing Trustee of the Scheme, had attended Mrs O’Connor’s home and removed all documents to do with her husband’s pension.  CHH denied that Mr O’Connor’s son had removed such documents from Mrs O’Connor’s home.  Clyde & Co subsequently stated that Mr O’Connor’s son had attended her home and collected two files containing pension papers, but that she had no knowledge of the exact contents of these files.

21. On the first part of the complaint against the Managing Trustees and Darwin Clayton, CHH says:

21.1. Once Mrs O’Connor started to receive an annuity the Managing Trustees stopped pension payments from the Scheme to her.

21.2. It is clear from the Rules that pension benefits are not guaranteed in a general sense.  However, the Scheme contains a power (Rule 4.5) to guarantee pension payments for a period not exceeding ten years.  This is at the discretion of the Managing Trustees.

21.3. The Managing Trustees had agreed to defer the purchase of a pension for Mr O’Connor on the basis that pension payments would be made from the Scheme.  These payments were to be for 5 years until August 2000 on the basis of an initial annual pension of £66,474.96 increasing by 5% per annum.

21.4. No promise was given to Mr O’Connor that a lump sum would be made to any party in the event of his death within the 5 years.

21.5. The letters of 27 August and 30 October 1998 were written when the Managing Trustees were under the mistaken belief that they were required to continue full payments of Mr O’Connor’s pension to Mrs O’Connor.  To this extent the letters do not amount to an exercise of discretion on the part of the Managing Trustees.

21.6. The requirement for a five year guarantee period is pursuant to Inland Revenue Rules in relation to the deferral of an annuity purchase for a member of the Scheme on retirement.  This Inland Revenue requirement is reflected in the Rules and in particular in Rule 3.3(i).  This Rule requires that the Managing Trustees shall exercise their power to purchase an annuity for the member either before the first payment of pension is due or if the payment is guaranteed for five years then not later than the end of the five year period.  

21.7. Rule 6.4 clearly provides that the Managing Trustees have complete discretion with regard to the payment of the lump sum as a result of the words “if the Managing Trustees so determine”.  This is confirmed by the reference to the lump sum being paid “in the manner described in Rule 6.1”.  Rule 6.1 gives the Managing Trustees absolute discretion to pay lump sums to various classes of people, which would include Mrs O’Connor.

21.8. Even if the contention that the Managing Trustees had discretion to pay the lump sum is incorrect, it is clear that they had discretion as to whom any such payment would be made to, chosen from the class of beneficiaries.  In view of the generous annuity which was secured for Mrs O’Connor and in light of the fact that the non-payment of the lump sum was in effect part of the calculation of the funds available to purchase an annuity for Mrs O’Connor, it was not unreasonable for the Managing Trustees to exercise their discretion not to pay the lump sum.

21.9. Rule 6.2 states that any money not paid out as a lump sum in accordance with Rule 6.1 shall be applied to provide a pension for, inter alia, the member’s spouse with the remaining balance of the monies to be retained by the Managing Trustees for the purpose of the Scheme generally.

21.10. The reference in Sun Life’s letter of 27 July 1995 to a cash sum being paid in the event of Mr O’Connor’s death within the guaranteed period is simply an assumption made and has no binding force on the Managing Trustees.  This position is confirmed by the fact that on Mr O’Connor’s death the Managing Trustees continued to make monthly payments of the pension to Mrs O’Connor rather than commuting it to a lump sum.

21.11. If the payments made to Mrs O’Connor from the Scheme amounted to any form of promise on the part of the Managing Trustees, which is denied, then such a promise is superseded by the agreement with Mr O’Connor that she would be provided with an annuity of £40,000 per annum.

21.12. If a lump sum were to be paid in lieu of the remaining guaranteed instalments of Mr O’Connor’s pension, this amount would have had to be deducted from the funds available for the purchase of Mrs O’Connor’s annuity.  The agreement with Mrs O’Connor that an enhanced annuity would be secured for her, as recorded in Mr Rawlin’s letter of 4 December 1995, was specifically made on the basis that no further sums were payable.

21.13. In addition, if a lump sum is to be paid then from this should be deducted the amount paid to Mrs O’Connor from the Scheme between the time Mr O’Connor died and her annuity was secured.  Furthermore, as stated in Sun Life’s letter of 27 July 1995, the lump sum should be discounted.

22. Suntrust in response to the first part of the complaint against it says:

22.1. The Managing Trustees decided to pay Mr O’Connor’s personal pension from the assets of the Scheme rather than purchase an annuity.  Rule 3.3 permits the Managing Trustees to take this course of action for a temporary period provided that the personal pension is guaranteed to be payable for a minimum of 5 years.  On death before the expiry of the 5 year guarantee period, the balance of the instalments is payable as a lump sum.

22.2. Under normal circumstances, the member’s retirement fund at the date of death is determined.  From this is deducted the lump sum, if any, paid in respect of the balance of the guaranteed pension payments.  The remaining fund is then used to provide widow’s benefits up to the maximum permitted by the Inland Revenue.

23. Clyde & Co, on behalf of the complainant, responded:

23.1. The “Guarantee” means that the benefits will be paid for a guaranteed period.  The Managing Trustees had no discretion in making payment from the general trust assets having deferred the purchase of an annuity.  Having exercised the discretion as to a guaranteed period the Managing Trustees cannot now resile from this position.

23.2. The letter of 27 August 1998 represented the proper position of the Managing Trustees.  Rule 4.4 (not 4.5) provides the power to guarantee payments for a set period.  The letter of August 1998 shows a guaranteed pension has been paid and therefore Rule 6.4 applies consequent to Rule 4.4.  The Managing Trustees have the option either to pay the lump sum and immediate widow’s pension or to continue to pay the guaranteed pension and defer the widow’s pension.  The Managing Trustee’s duty as a matter of Trust Law as amended by statute in the matter of pension trusts, is to safeguard the interest of the beneficiaries.  The Managing Trustees failed to ascertain the interest of Mrs O’Connor, or her needs and therefore did not address the question of whether to pay the outstanding guaranteed pension by way of lump sum or continue periodic payments.

23.3. The Managing Trustees’ discretion consists only in their ability to decide how to pay the guaranteed sums.  The Managing Trustees have no power to deny these sums to the widow.  The Managing Trustees are required to exercise their discretion advisedly and reasonably.

23.4. The letter of 4 December 1998 from Mr Rawlins to Mrs O’Connor did not reflect the reality of the communication between them.  The reality of the situation was that Mrs O’Connor was informed that an annuity had been purchased for her.  She was effectively misled.  Standard practice considers the open market option before fixing on the purchase of an annuity.

24. On the second part of the complaint against the Managing Trustees and Darwin Clayton, CHH says:

24.1. Rule 7.2 does not apply as no pension had actually been purchased for Mr O’Connor.  The reference to “contingent pension” must be to Mr O’Connor’s pension as otherwise the words “spouse to whom he was married at the date such contingent pension was purchased” do not make sense.  The reference to “contingent pension” cannot possibly apply to a pension purchased for Mrs O’Connor as the pension for the widow must inevitably be purchased after the death of the member at which point it is nonsense to say that the member was “married at the date such contingent pension was purchased".

24.2. Rule 7.2 refers to the relevant Target Benefits being paid to the spouse and it should be noted from the definition at Rule 15 that this specifically includes the separate retirement benefits due to a dependant under Rule 7.2 or 7.3 and does not therefore imply that the Target Benefits for the Member (which are different) should be paid to the spouse.

24.3. If Rule 7.2 does not apply then the only relevant rule is Rule 7.3 which simply states that the Managing Trustees “may provide” a pension to the member’s surviving spouse.

25. Suntrust in response to the second part of the complaint says that it had advised the Managing Trustees that actuarial advice should have been taken on the benefits payable on Mr O’Connor’s death.  However, such advice was not taken before benefits were paid to Mrs O’Connor.

26. Clyde & Co responded:

26.1. Rule 7.2 applies when a personal pension is in payment from the general assets of the fund whilst the purchase of an annuity is deferred.

26.2. The payment of the relevant Target Benefits to the widow does not preclude payment of the guaranteed pension as a lump sum or for the remaining of the outstanding period.  In each case, such payment would be followed by the payment of the Target Benefits to the widow.

26.3. The Managing Trustees have no power to refuse to pay the widow’s benefits.

26.4. The cost of purchasing Mrs O’Connor’s annuity was less than the value of the assets available in Mr O’Connor’s fund.  There is no evidence of the Managing Trustees having given consideration of such fact when securing an annuity for Mrs O’Connor.

26.5. The Managing Trustees’ inability to confirm Mr O’Connor’s actual retirement fund at his retirement and thereafter at his death is a gross breach of their duties.

26.6. The Managing Trustees may not retain funds formerly within the Individual Benefit Fund whilst the entitlements of the member or, the member having deceased, his widow or dependent, remain unsatisfied.  The only restriction on those entitlements is provided within the limits laid down by the Inland Revenue.

26.7. There is no evidence that the Managing Trustees had taken actuarial advice on the benefits payable on Mr O’Connor’s death, given that he was receiving a pension by way of a “drawdown” and no annuity had been secured for him.  A further actuarial review was required by the three year rule, and the Managing Trustees were required to examine Mr O’Connor’s retirement fund at his death to secure a widow’s pension.

27. On the third part of the complaint against the Managing Trustees and Darwin Clayton, CHH says: 

27.1. It is unclear as to the grounds on which Mrs O’Connor is laying a claim to an entitlement to funds allocated to Mr O’Connor.  Her rights to benefits under the Scheme have been identified.

27.2. Rule 14.7 provides that if payment of the member’s personal pension has commenced, the maximum lump sum that may be paid on the member’s death shall be that described in Rule 6.4.

27.3. On this basis Rule 6.1 does not apply as Mr O’Connor did not die before the first payment of his pension was due.

28. Suntrust in response to the third part of the complaint against it says that in accordance with Rules 6.4, 7.2 and the definitions of Individual Benefit Fund and Target benefits in Rule 15, it is the responsibility of the Managing Trustees to seek actuarial advice on the calculation of a member’s fund on death and to subsequently determine the size and form of the benefits payable to the beneficiaries.

29. Clyde & Co responded: 

29.1. The claims to a lump sum are:

•
the outstanding value of Mr O’Connor’s guaranteed pension;

•
the proceeds of any life cover which could have been taken out and maintained on the life of a member with continued rights in retirement;

•
the balance of Mr O’Connor’s Individual Benefit Fund as it stood after the purchase of Mrs O’Connor’s annuity subject to Inland Revenue limits.

29.2. Rule 6.4 states the payment may be made in accordance with Rule 6.1, that is the balance of the guaranteed pension may be paid to the widow as a lump sum.

30. On the fourth part of the complaint against the Managing Trustees and Darwin Clayton, CHH states that the grounds on which Mrs O’Connor asserts that there was a duty on the Managing Trustees to provide general financial advice was unclear.  CHH says that this was not the role of the Managing Trustees and accordingly there was no breach of trust or of the Rules.

31. Suntrust in response to the fourth part of the complaint against it says:

31.1. The annuity for Mrs O’Connor was provided by Sun Life not Suntrust.

31.2. The decision to purchase an annuity rests with the Managing Trustees not the Pensioneer Trustee.

32. Clyde & Co responded:

32.1. The overriding fiduciary duty of all the trustees of the Scheme, including the Managing Trustees, is to serve the interests of the beneficiaries.  The Managing Trustees failed to discharge this duty to Mrs O’Connor.

32.2. The Managing Trustees did not explain to Mrs O’Connor her entitlement other than the letter sent to her in August 1998.

32.3. The Managing Trustees did not explain the various methods open to them, ie the payment of a lump sum or continued payment of the guaranteed pension and whether the widow’s pension should be provided out of the fund or by purchase of an annuity.

32.4. Sun Life’s letter of July 1995 to the Managing Trustees set out the level of guaranteed pension to Mr O’Connor and the proportional pension for his widow with permitted increases.  The Managing Trustees agreed that Mr O’Connor’s pension would increase at the rate of 5% per annum which in fact took place.  The letter therefore had been taken to represent the Managing Trustees’ discretionary decision with regard to Mr O’Connor’s retirement benefits.  The Managing Trustees having adopted as the exercise of discretion the contents of the letter of July 1995, resiled from that exercise not only to refuse to pay the guaranteed pension but also to secure future increases for Mrs O’Connor’s pension.

33. Suntrust in response to the fifth part of the complaint it says:

33.1. Suntrust has sought to assist the Managing Trustees in discharging their function under the Rules.  The Rules place the principal responsibility for the division of the fund and administration of the Scheme on the Managing Trustees.

33.2. Suntrust only became aware in 1999 that Mrs O’Connor had appointed solicitors to pursue her complaint.  At no time before this was it aware that Mrs O’Connor was dissatisfied with the benefits either secured or partially secured on her behalf.

34. Clyde & Co responded:

34.1. Suntrust’s fiduciary duties as Pensioneer Trustee are not confined to those prescribed under the Rules.

34.2. The Inland Revenue Practice Notes (IR12) in 1997 outlined the “watchdog” duty of Pensioneer Trustees.  The following year, 1998, the year when the decision on Mr O’Connor’s death benefits from the Scheme were taken, great publicity was given to efforts to “enhance the position of the Pensioneer Trustee”.  New regulations were put in place whereby every asset including every insurance policy would be held in the joint names of the Pensioneer Trustee and the other Managing Trustees.  

34.3. It is clear that Suntrust was aware that Mr O’Connor’s retirement fund was determined at the date of his death and any unpaid guaranteed pension having then be deducted from his fund, the remainder used to provide widow’s benefits.  Suntrust was also aware that the Managing Trustees were disdaining the advice proffered.  Suntrust was therefore negligent by omission and in breach of fiduciary duty, in failing to prevent maladministration by the Managing Trustees.

35. Clyde & Co has asked for any compensation awarded to Mrs O’Connor against the Managing Trustees, Darwin Clayton and Suntrust to include the legal costs she has incurred in pursuing her complaint.  Clyde & Co has provided a breakdown of the legal costs incurred by Mrs O’Connor which totals £20,736.75.

CONCLUSIONS

36. The decision as to whether Mr O’Connor’s pension payments were guaranteed, the period and the level of Mrs O’Connor’s annuity lay with the Managing Trustees, as did the responsibility for obtaining actuarial advice on these matters.  I therefore do not uphold any part of the complaint against Darwin Clayton.

(1)
Promise of a guaranteed pension was not kept

37. There is nothing within the Rules which provides that pensions in payment must be guaranteed for a period of time.  Rule 4.5 provides that “…pension payments may be guaranteed for a period not exceeding ten years as so decided by the Managing Trustees”.

38. The decision as to whether or not a member’s pension payments are guaranteed is made before the pension starts to be paid, not after the member dies.  If it is decided at the outset that there is no guarantee then in the event of the member’s death no further payment, apart from a spouse’s pension, needs to be made.  However if a guarantee was provided when the member’s pension starts to be paid, then in the event of the member’s death within the guarantee period under Rule 6.4 a lump sum of the remaining guaranteed pension payments is payable.  The Managing Trustees have no discretion in the matter.

39. At the time Mr O’Connor retired the Managing Trustees should have decided and informed him of the amount of pension payable to him and the basis (e.g.  that the pension would be paid by monthly instalments in advance and guaranteed to be paid for five years) on which this pension would be paid.  CHH said that there was no promise given to Mr O’Connor that a lump sum would be paid in the event of his death within 5 years of the commencement of his pension.  CHH also confirmed that there was no correspondence between the Managing Trustees and Mr O’Connor on the matter.  Therefore, there is nothing to show what had been decided by the Managing Trustees with regard to the guarantee period of Mr O’Connor’s pension.  

40. CHH stated that Mrs O’Connor has been provided with a generous annuity, as recorded in Mr Rawlin’s letter of 4 December 1998, and that the non-payment of the lump sum was in effect part of the calculation of her annuity.  CHH added that the decision to secure her an enhanced annuity was specifically made on the basis that no further sums were payable.  There is nothing in Mr Rawlin’s letter of 4 December 1998, or in any other document, to show that Mrs O’Connor’s annuity was secured on the basis that no further sum would be payable.

41. CHH said that the Managing Trustees had agreed and were paying Mr O’Connor the maximum pension as quoted by Sun Life in July 1995.  The Sun Life’s quotation assumed that Mr O’Connor’s pension would be guaranteed for five years.  CHH stated that the guarantee period referred to in Sun Life’s letter in July 1995 is an assumption and has no binding force on the Managing Trustees.  CHH added that the position is confirmed by the fact that on Mr O’Connor’s death the Managing Trustees continued to make monthly payments of his pension to Mrs O’Connor rather than the commuted lump sum.  As previously stated, there is an absence of anything in writing to show what had been agreed between the Managing Trustees and Mr O’Connor with regard to the basis of his pension.  The fact that the Managing Trustees continued to make monthly payments from the Scheme to Mrs O’Connor merely confirms that they were initially of the opinion that there was a guarantee period.  I therefore find on the balance of probability that Mr O’Connor’s pension was guaranteed to be paid for five years.  The injustice suffered by Mrs O’Connor is that the balance of the guaranteed instalments of her husband pension was not paid to her.  Consequently, I uphold this part of the complaint against the Managing Trustees.

(2)
The Managing Trustees neither sought nor obtained actuarial advice and did not exercise their discretionary powers, or at all, in considering the benefits payable to the widow
42. Rule 7.2 provides that in the event of death of a member who is due to receive a pension or is already in receipt of a pension from the Scheme, the relevant Target Benefits shall be paid to the spouse or one or more other dependants in such proportion at the discretion of the Managing Trustees.  Target Benefits are described in the Rules as “…retirement benefits which, in the opinion of the Managing Trustees on Actuarial Advice, can be provided from the whole of the Individual Benefit Fund…”.  It is therefore clear that the Rules requires the Managing Trustees to take actuarial advice when deciding upon spouse’s and/or dependant’s pension payable from the Scheme.

43. CHH has claimed that Rule 7.2 does not apply as no annuity had been purchased for Mr O’Connor.  CHH argued that the contingent pension referred to in Rule 7.2 is Mr O’Connor’s pension and not Mrs O’Connor.  I do not agree with this.  Rule 3.3, which gives the Managing Trustees the power to purchase annuities to buy out Scheme members’ and their dependants’ pensions, provides for the purchase of annuities for those who are “contingently entitled on the death of a Member to a pension from the Scheme”.  Therefore a contingent pension is a spouse’s or dependant’s pension and not a member’s pension under the Scheme.

44. In 1995, when Mr O’Connor’s pension was first set up, the Managing Trustees had obtained quotations from Sun Life of the benefits to be provided for him.  The quotation provided by Sun Life in July 1995 included a widow’s pension of 50% of Mr O’Connor’s pension.  The pension Mrs O’Connor is receiving is slightly more than 50% of the pension Mr O’Connor was receiving before he died.  Clyde & Co said that the Managing Trustees had failed to take actuarial advice on the benefits payable on Mr O’Connor’s death, given that he was receiving a pension by way of a “drawdown” and no annuity had been secured for him.  As Sun Life provided actuarial advice in respect of the benefits from the Scheme, clearly the Managing Trustees had taken actuarial advice in deciding the level of Mrs O’Connor’s pension.  The Rules allowed the Managing Trustees to provide Mr O’Connor with a pension from the Scheme for a certain period before an annuity had to be secured.  I therefore do not uphold this part of the complaint against the Managing Trustees.

45. Clyde & Co said that the cost of purchasing Mrs O’Connor’s annuity was less than the value of the assets available in Mr O’Connor’s fund, and that the Managing Trustees failed to consider this when securing her annuity.  As stated above, Mrs O’Connor’s annuity of £40,000 per annum was slightly more than 50% of the pension Mr O’Connor was receiving before he died, and was in line with the quotation provided by Sun Life.  I therefore cannot agree that the Managing Trustees needed to take account of the assets available in calculating Mrs O’Connor’s annuity.

46. Clyde & Co claimed that the Managing Trustees’ inability to confirm Mr O’Connor’s actual fund at his retirement and thereafter at his death is a gross breach of their duty.  There is evidence to show that the Managing Trustees did have some difficulty in confirming Mr O’Connor’s fund at retirement and thereafter at his death.  However, there is nothing to show that this had effected their decision in benefits to be provided at the time he retired or on his death.

(3)
No lump sum has been paid in respect of the outstanding guaranteed instalments of Mr O’Connor’s pension, the proceeds of any life cover that had been taken out and the balance of Mr O’Connor Individual Benefit Fund after the purchase of Mrs O’Connor’s pension

47. I have already criticised the failure to pay a lump sum in respect of the outstanding guaranteed instalments of Mr O’Connor’s pension.  As Mr O’Connor had been retired for over three years at the time of his death there was no requirement for the Managing Trustee to provide cover on his life, and there is no evidence of any policies that may have been effected in this respect.  With regard to the balance of Mr O’Connor’s Individual Benefit Fund, Rule 7.5 allows for this to be retained by the Managing Trustees.  I make no further criticism of the Managing Trustees in relation to this aspect of the complaint.

(4)
Mrs O’Connor was not provided with any explanation of any offer of a pension, or any different sort of offer (for instance “draw down”), and there were no negotiations whatsoever with regard to the arbitrary purchase of a £40,000 annuity for her contrary to the requirements of the Scheme, best practice of the industry or her needs and requirements

48. In 1998, shortly after Mr O’Connor had died, Mr Rawlins had explained to Mrs O’Connor that the widow’s pension would be 50% of the pension paid to Mr O’Connor.  Therefore Mrs O’Connor had been informed of the level of pension she would receive.  The Managing Trustees did not need to offer to pay any pension from the assets of the Scheme if they decided to purchase any annuity instead.  Under the Rules the Managing Trustees had the option to buy an annuity in respect of any member’s pension or spouse’s pension due from the Scheme.

49. Rule 7.2 provides that in the event of a member’s death on or after the commencement of his pension, the Managing Trustees shall pay his spouse, to whom he is married at that date, the relevant Target Benefits.  The Target Benefits are defined as retirement benefits which, in the opinion of the Managing Trustees on actuarial advice, can be provided from the whole of the Individual Benefit Fund.  As stated in paragraph 40 above, the Managing Trustees had obtained actuarial advice from the Sun Life in determining the level of widow’s pension to be provided to Mrs O’Connor.  I do not agree that the annuity of £40,000 per annum was an arbitrary figure or that the Managing Trustees were required to negotiate with Mrs O’Connor on the matter.

50. Clyde & Co stated that the Managing Trustees having adopted as the exercise of discretion the contents of Sun Life’s letter of July 1995, resiled from the exercise not only to refuse to pay the guaranteed pension but also to secure future increases for Mrs O’Connor’s pension.  Sun Life’s letter of July 1995 quotes the costs of providing Mr O’Connor with a pension of £66,475 per annum, together with a spouses pension of £33,237, with and without future increases.  However unlike the guaranteed period on Mr O’Connor’s pension, future pension increases were not included in the assumptions made.  I therefore do not agree that the Managing Trustees had exercised not to provide Mrs O’Connor with future pension increases on her annuity.

Complaint against SunTrust
51. With regard to the complaint against Suntrust, there is nothing in the Rules that provides for:

51.1. Suntrust to consider the matter of the guarantee of Mr O’Connor’s pension payments.  This decision lay with the Managing Trustees.

51.2. Suntrust to advise the Managing Trustees on the level of benefits to be paid to Mrs O’Connor.  The duty to provide Mrs O’Connor with a pension from the Scheme lay with the Managing Trustees not Suntrust.  The annuity provided for Mrs O’Connor was secured through Sun Life and not Suntrust.

51.3. Suntrust to commission or procure appropriate actuarial reports when Mr O’Connor died.  

51.4. Suntrust to have a fiduciary duty with regard to the provision of Mrs O’Connor’s pension.

52. In addition, there is nothing in the regulations governing the operation of small self-administered pension schemes to show that, at the time of Mr O’Connor’s death, Suntrust as pensioneer trustee had the same duties as the Managing Trustees with regard to the retirement and death benefits for Mr O’Connor and the benefit for Mrs O’Connor.

53. For the reasons given in paragraphs 51 and 52 above, I do not uphold any part of the complaint against Suntrust.

Costs incurred by Mrs O’Connor in bringing her complaint

54. CHH says:

54.1. Neither the Pension Schemes Act 1993 (1993 Act) nor the regulations made pursuant to the Act specifically deal with the question of legal costs.  Therefore, the clear implication is that a “no costs” regime applies to complaints submitted to the Pensions Ombudsman and this is the basis on which parties approach the matter.

54.2. While it is believed that costs have been awarded in exceptional circumstances under section 151(2) of the 1993 Act, it is not admitted that this section does give the Pensions Ombudsman power to make, what is in effect, an award for legal costs.  There is no reciprocal arrangement allowing the Trustees to recover their costs incurred in defending unmeritorious cases.  In the event that an award of costs is made its client’s position under the Human Rights Act 1998, notably article 6, is fully reserved.

54.3. There is a requirement that any cost awarded must “have reasonably been incurred”.  In this respect the following points are made:

· The costs incurred up to January 2000 related to a claim by Mrs O’Connor against the Occupational Pensions Regulatory Authority (OPRA) which was entirely misconceived.

· The costs incurred from January 2000 to January 2001 relate to a “claim” and discussions between Mrs O’Connor’s solicitors and the pensions advisory service (OPAS).  These discussions were carried out despite the clear recommendation of OPRA that the claim should be directed to the Pensions Ombudsman.

55. To the extent that Mrs O’Connor would not have incurred legal expenses but for the maladministration I have identified in paragraph 41, it is in my view to provide redress for her.  The expenditure has been incurred in consequence of the maladministration and represents an injustice to her.  Of the four parts of Mrs O’Connor’s complaint against the Trustees two parts have been upheld.  However, the two parts that are upheld form the main part of Mrs O’Connor’s complaint and therefore relates to a larger portion of the expenses.  In my view, £13,825 (two-thirds of £20,736.75) of her expenses relates directly to the maladministration.

DIRECTIONS

56. I direct that within 28 days of the date of this determination the Managing Trustees shall pay Mrs Connor a lump sum, plus interest, equal to the remaining guaranteed instalments of her husband's pension.  The lump sum shall take account of the pension instalments the Managing Trustees had continued to pay Mrs O’Connor from the Scheme after her husband up until an annuity was secured for her.

57. The interest referred to in paragraph 56 above shall be calculated on the base rate for the time being quoted by the reference banks, from the time the Managing Trustees ceased to continue to pay Mrs O’Connor a pension from the Scheme to the time payment is made.

58. In addition the Managing Trustees shall forthwith pay Mrs Connor £14,075: £250 to compensate her for the inconvenience she has suffered and £13,825 as redress for expenses incurred as a result of their maladministration.

DAVID LAVERICK

Pensions Ombudsman

7 February 2003
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