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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs K Whitley

Scheme
:
Woolwich Pension Fund

Trustee
:
Woolwich Pension Fund Trust Company Limited

Employer
:
Woolwich plc (Woolwich)





THE COMPLAINT (dated 31 March 2001)

1. Mrs Whitley alleges maladministration by the Trustee and Woolwich in that she was improperly refused ill-health early retirement from the Scheme.  Mrs Whitley says that the Trustee’s and Woolwich’s maladministration has caused her injustice consisting of financial loss and non-financial loss, in particular, in the form of distress.

MATERIAL FACTS

2. Mrs Whitley was employed as a secretary by Woolwich and became a member of the Scheme on 10 October 1988.

3. In July 1998, Mrs Whitley first saw her general practitioner, Dr J F Barrett, with symptoms described as “back pain”.  As from 2 November 1998, Mrs Whitley was certified as being unfit to work because of persistent severe back pain.

4. On 19 April 1999, Mrs Whitley provided Woolwich with consent to obtain medical evidence from both Dr Barrett and her Consultant, Dr Coote, at the Pain Clinic where she had been receiving treatment.

5. On 11 June 1999, Mrs Whitley visited Dr R Waddy, a Consultant Occupational Health Physician and Woolwich’s Medical Advisor, for an initial assessment of her medical condition.  Woolwich has stated that although Dr Waddy did not have the benefit of Dr Barrett’s medical report, Dr Waddy had been informed by Dr Coote that Mrs Whitley’s treatment had resulted in a marked improvement in her symptoms and that Dr Coote had recommended that she should be able to return to work on a part time basis as from July 1999.  Dr Waddy arranged to see Mrs Whitley in July after she returned to work

6. Mrs Whitley did not return to work as she was received a further sick certificate from Dr Barrett on 3 August 1999 for a further two months.  Mrs Whitley was seen again by Dr Waddy on 9 August 1999 who concluded that she had made little improvement since the previous assessment.  Dr Waddy advised Woolwich that Mrs Whitley was unable to perform her duties as a secretary and that the situation was likely to continue for the foreseeable future.  Mrs Whitley revealed to Dr Waddy that she had recently been seen by a neurologist who had advised her that surgery would not be beneficial and that her condition could possibly last between three and twelve months, although it was likely to improve during such time.  Dr Waddy commented that, given Mrs Whitley was likely to recover and be capable of some form of work in the longer term, she would not be eligible for ill-health early retirement from the Scheme.

7. Rule 3.5.1 of the Scheme, under the heading of “Incapacity Pension”, is as follows:

“A Final Salary Member who because of Incapacity and either at the request of or with the consent of his Employer, and in either case with the consent of the Principal Employer, retires from Service before Normal Retirement Date will be entitled to payment of an immediate pension calculated in accordance with Rule 3.5.2 [Total Incapacity] or 3.5.3.  [Serious Incapacity]”

8. “Incapacity” is defined in Schedule 1 of the Rules of the Scheme as meaning:

“… physical or mental deterioration or injury which appears, in the opinion of the Principal Employer, (which may act on such medical evidence as it may require), likely to incapacitate the Member.

“Serious Incapacity” means such Incapacity (not being Total Incapacity) as will, in the opinion of the Principal Employer, prevent the Member from following his normal employment throughout the period to Normal Retirement Date; and

“Total Incapacity” means such Incapacity as will, in the opinion of the Principal Employer, prevent a Member who retires after 20 July 1995 from being gainfully employed or self-employed throughout the period to Normal Retirement Date.”

9. Mrs Whitley’s Normal Retirement Date in the Scheme is 31 August 2018.

10. On 14 September 1999, Dr Waddy received Dr Barrett’s medical report for Mrs Whitley dated 21 June 1999 (see paragraph 4 above).  Dr Barrett stated that, despite the various forms of treatment which had been provided to Mrs Whitley, he was unable to give a prognosis as to her condition or the likely length of her absence, and that due to the intermittent nature of her disability, she would be unable to give a reliable service, despite the sedentary nature of her secretarial role.

11. Following a review of Mrs Whitley’s case, Woolwich were made aware that she was to be seen and examined by, Dr R Price, a Consultant Rheumatologist, on 1 October 1999.  On 14 October 1999, Mrs Whitley provided her consent for Woolwich to obtain a medical report from Dr Price.  Woolwich has stated that Dr Price was specifically asked to comment on the precise nature of Mrs Whitley’s illness, any treatments and investigations which had been undertaken and were ongoing, his opinion on her prognosis, the likely length of her continued absence and how her medical condition would affect her ability to continue working in her current position.

12. Dr Price stated in his medical report, dated 25 November 1999, that he had seen Mrs Whitley on 1 and 18 October 1999 and, under the heading of “Conclusions”, that:

“… she has developed an agitated depression.  .. the present problem is not one of a physical disease but a psychological state with reduced function.  It is nonetheless genuine for that.

Some might prefer to call this condition fibromyalgia … although strictly speaking she did not have sufficient to satisfy the diagnostic criteria.  … The recommended treatment for fibromyalgia is with low dose antidepressants such as are being used.  There is a belief that they work rather quicker in this condition than true depression but a published series of patients show that symptoms tend to be persistent in a large number of cases.”


Under the heading of “Prognosis”, Dr Price stated that:

“This has to be guarded and as a physician, my speculations cannot be regarded as expert in this situation.  Fluoxetine was a good choice of drug and if I am right, as an antidepressant, it may well improve the situation dramatically.  As I have indicated above this drug is also appropriate for the treatment of fibromyalgia where about a third will show significant benefit.  Certainly I believe we should continue to emphasize to Mrs Whitley the need to stress the psychological aspects of her situation rather than pursuing intensive investigation to find a physical explanation.  At present, she is genuinely quite incapable of doing her job but if she recovers to her pre morbid psychological state, she should be able to return to her work completely satisfactorily.  I cannot tell how long it will take her to return to recover her usual mental state but if she responds to treatment with this drug or an alternative then improvement may be quite rapid, over a few weeks.  Since as far as I am aware this is a relatively recent change in a previously reliable employee, I feel quite strongly that her company should give the situation some more time especially since treatment has only recently started and takes a little while to work.” 

13. On 20 December 1999, Mrs Whitley was further seen by Dr Waddy.  Mrs Whitley indicated to Dr Waddy that she had had extremely limited success with the two types of anti-depressant medication she had been prescribed and was to start another course of treatment.  Dr Waddy confirmed to Woolwich that Mrs Whitley remained incapacitated, but also advised that such incapacity was unlikely to persist until she was 60 years old and, therefore, she did not fulfil the criteria of the Rules of the Scheme for ill-health early retirement.

14. On the same day, 20 December 1999, Woolwich wrote to Mrs Whitley informing her that her employment with the Woolwich was to be terminated with immediate effect on the grounds of incapability due to incapacity.  Consideration had been given to ill-health early retirement but Woolwich had been lead to the conclusion that her current medical condition did not satisfy the test of Incapacity under the Rules of the Scheme because in Woolwich’s opinion, after consultation with the Medical Adviser, she would be able to return to work of the same nature at some point in the future.

15. In a letter to Woolwich dated 13 January 2000, Mrs Whitley appealed against Woolwich’s decision not to allow her ill-health early retirement from the Scheme and she stated that Dr Price had diagnosed her as having classic symptoms of fibromyalgia and he had explained to her and her husband that this condition did not have a known cure.  Mrs Whitley provided Woolwich with a pamphlet produced by the Fibromyalgia Association UK which provided a brief guide for people with fibromyalgia.

16. In a letter to Woolwich dated 8 September 2000, Dr Waddy provided an overview of Whitley’s medical case and a detailed explanation of fibromyalgia in order for Woolwich to reply to a letter received from Mrs Whitley’s solicitors.  Dr Waddy stated that there was not sufficient evidence to satisfy a diagnosis of fibromyalgia or that she had undergone all types of appropriate treatment for an adequate time period.  Treatments for fibromyalgia take sometime to produce an effect and a decision about the permanency is not made until a patient has had the condition and it has not improved over a matter of four years.   

17. Mrs Whitley stated that three different doctors have found her unfit for work and Woolwich’s main argument for not granting her ill-health early retirement from the Scheme seems to be that at some future date she may become fit for work, and not will become fit for work.  She says that the Rules of the Scheme allow for the payment of an incapacity pension to be suspended if she should ever be in the position to resume work.

18. Rule 3.5.4 of the Scheme, under the heading of “Reduction of Incapacity Pension”, is as follows:

“If an Incapacity pension is payable to a Final Salary Member under Rule 3.5.1, the Trustees may at any time until immediate pension date reduce or suspend his benefits by such amounts and for such periods as they think fit, …” 

19. Mrs Whitley has recently provided a medical report from Dr R Garnett, a Consultant in Rheumatology and Rehabilitation Medicine, dated 10 November 2001.  Dr Garnett has stated in his medical report that the history and signs of Mrs Whitley’s condition are of fibromyalgia and has suggested that a more formal statement of the diagnosis from her specialists might help.

CONCLUSIONS 

20. There is no dispute that Mrs Whitley was unable to perform her duties as a secretary for Woolwich at the time of her dismissal.  It was on the grounds of the failure to satisfy the permanency requirement of Incapacity that Woolwich did not grant Mrs Whitley ill-health early retirement from the Scheme.  I can understand how someone in Mrs Whitley’s position might find it confusing to be told on the one hand that she is being dismissed because of incapacity and on the other is denied an incapacity pension.  But it is because of the need to take account of whether the incapacity will continue to her normal retirement age that the possibility of an apparently contradictory outcome occurs.

21. In accordance with the term of Incapacity, as defined in Schedule 1 of the Rules of the Scheme (see paragraph 8 above), the decision with regard to the test of Incapacity for Mrs Whitley had to made by Woolwich.  The Trustee had no involvement in that decision.   

22. Mrs Whitley believes that Woolwich’s decision not to determine her incapacity as Incapacity in accordance with the Rules of the Scheme was perverse in that Dr Price had told her that he had diagnosed her as suffering from a syndrome known as fibromyalgia and he had said to her, in the presence of her husband, that there was no known cure.

23. Dr Price made no suggestion in his medical report to the effect that fibromyalgia might be incurable but he did express opinion that it was treatable.  Dr Price concentrated on the treatment available and suggested that, if successful, improvement could be quite rapid and Mrs Whitley would be able to return to work completely satisfactorily.  Dr Price was, however, unable to provide opinion as to when this might be as treatment would take some time to work.  Evidently, Dr Waddy was of similar opinion to Dr Price.  The report from neither doctor gave grounds for suggesting that Mrs Whitley would remain incapable of working until her normal retirement date.  

24. For Mrs Whitley to have qualified for ill-health early retirement, the relevant incapacity must have been present and have been the reason for the retirement.  Similarly the decision as to whether the Scheme’s definition of Serious Incapacity or Total Incapacity has been met needs to be made on the evidence available at the time and not with the benefit of hindsight.

25. Mrs Whitley has referred to the Rule 3.5.4 of the Scheme which would provide for the suspension of an incapacity pension should she ever be able to resume work.  In effect, Mrs Whitley suggests that if the medical evidence was insufficient to have determined the permanency of her medical condition and the matter was in doubt, she could have been granted an incapacity pension as the situation could have been amended later when either the permanency of the condition was established or recovery was made.  However, in order for Mrs Whitley to have received an incapacity pension from the Scheme it had to be first determined by Woolwich that she was Incapacitated.  Rule 3.5.4 (which provides a discretionary power to the Scheme’s Trustees) is not intended to provide a safeguard for Woolwich (the Employer) for cases where the permanency of a medical condition has not been established or a wrong decision is made.  

26. In light of the above, I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

18 March 2002
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