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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr G Skingle

Scheme
:
Local Government Pension Scheme

Respondent
:
London Borough of Newham (Newham)

Regulations
:
The Local Government Pension Scheme Regulations 1995

THE COMPLAINT (dated 27 June 2001)

1. Mr Skingle complained of maladministration by Newham because part of his earnings had been excluded from his pensionable pay in the calculation of his pension.  He alleges that the maladministration caused injustice, in particular financial loss.  He also complained of distress and annoyance.

MATERIAL FACTS

2. Mr Skingle was employed by Newham as a Site Supervisor at Lister Community School and was a member of the Scheme.  As a result of an accident at work in January 1996 he retired on grounds of ill-health on 31 January 1998.  According to Newham his pension was calculated to be £4,388.98 per annum with a lump sum of £13,166.94.

3. As an employee of Newham, Mr Skingle’s duties had entailed working overtime, mostly to ensure that ‘lets’ or ‘lettings’ were covered.  There were three main types of lets:

· school lets ie parent evenings, school plays etc;

· community lets, which were those booked on a regular, usually term-time, basis;

· regular lets that would run through most of the year but were booked as private lets.

4. Under the Regulations, the final pay figure on which benefit calculations under the Scheme were based is termed Remuneration.  When Mr Skingle retired, the Scheme was governed by the Regulations.  ‘Remuneration’ is defined in the Regulations as follows (relevant wording only):

“C2.- 
(1)
Subject to paragraphs (2) and …, in these regulations “remuneration”, in relation to an employee, means the total of-

(a)
all the salary, wages, fees and other payments paid to him for his own use in respect of his employment, and

(b)
the money value of any benefits provided for him by reason of his employment,

and any other payment or benefit specified in his contract of employment as being a pensionable emolument.

(2) “Remuneration” does not include-

(a) payments for non-contractual overtime; …”.

5. Mr Skingle’s pension was based on Remuneration which excluded his overtime earnings.  He believed that he was contractually obliged to be present at lets and that his overtime earnings should have been included in his Remuneration, thereby generating larger benefits.

6. Newham has provided to me a copy of Mr Skingle’s contract of employment which is dated 17 June 1991.  The document included the following provisions in a section headed “Conditions of service”:

“All Conditions of Service will be set out in the APT &C Conditions (Purple Book), subject to the following amendments:

1.
Hours per week: 36 basic hours within the overall band 6.00am to 6.30pm … There shall be no eligibility for payments for shift working or irregular hours working. ...

2.
Holidays: entitlements set out below.

...

No other payments will be made as a matter of Local Conditions of Service.”

Under the separate heading of “Overtime” the contract of employment said:

“Authorised overtime should be submitted to the Personnel Office no later than 19th of each month for payment in the following month.  Any overtime claim forms not received on the stated deadline date will not be paid until the two months following.”

7. During his service with Newham, Mr Skingle appears to have been provided with three separate documents relating to his terms of employment, entitled ‘Site Supervisor – Purpose of Job’, ‘Job Specification’ and ‘Site Supervisors Agreement’ dated May 1991.  I refer to each of these below.

7.1. Site Supervisor – Purpose of Job: Paragraph 10 of includes the following:

“… to manage and operate systems of staffing cover for lettings and other out-of-hours usage of the premises.”

7.2. Job Specification: Paragraph 9 includes similar wording: 

“To manage and operate systems of staff cover for lettings and other out-of-hours usage of the premises.”

There is a note at the end of the Job Specification which reads:

“Note: The duties of this post may involve working outside normal hours, including weekends and bank holidays, as necessary.”

7.3. Site Supervisors Agreement, May 1991 

Newham says that this document was a collective agreement made at a time when the relevant workers were not issued with an individual contract.  Paragraph 7 is about overtime.  The relevant parts read as follows:

“It is recognised that when working overtime (including lettings) Site Supervisors are carrying out a Caretaking role.  In reflection of this fact, overtime will be payable at the abated rates set out in paragraph 5 above.

Caretakers may be expected to work overtime in various circumstances, including …” 

Paragraph 8 of the Site Supervisors Agreement explains the Site Supervisor’s role when required to work outside the normal school day.  

· Paragraph 8.3 states:

“This agreement on the use of buildings is on the understanding that heads of establishment will not make unreasonable demands upon an employee’s non active time and that no employee will unreasonably refuse to undertake such work as may be required.”

· Paragraph 8.4 of the Site Supervisors Agreement states:

“Where payment is made to work in connection with lettings which form a series involving a regular forward commitment extending over at least one school term and occurring at intervals of not less than one week in four, the payments which would have been earned in that week or weeks shall be regarded as part of the normal salary for the purpose of calculating holiday or sickness pay for that period.”

Newham says that this agreement does not form part of the Mr Skingle’s contract of employment which, other than by reference to a post title of site supervisor gives no details of what Mr Skingle’s duties are.  

8. Paragraph 38 of the Purple Book (see paragraph 6) provides that “wherever possible the employing authority should discourage the use of working arrangements which involve the attendance of officers at their place of work outside the authority’s usual working hours.  However, where such working arrangements are unavoidable the officer shall be entitled to the appropriate allowances.”  The paragraph goes on to provide some details as to when overtime is payable.  

9. Newham points out that, although provision is made in the contract for payment where overtime is worked, there is no contractual requirement on the part of an employee to work overtime in excess of his contractual 36 hours per week.  Newham argues that pay should be regarded as contractual only if three factors are set out in the contract of employment relating to overtime work and pay, namely

· the hours to be worked

· the rate of pay

· overtime is paid for whether or not it is actually worked.

10. According to Mr Skingle’s account:

· there was a serious shortage of trained staff and he had no option but to allocate the lettings to himself and his Assistant Site Supervisor;

· if there had been other individuals to whom he could have allocated the work then he would have done so;

· no other suitable staff were available to cover lettings and for almost the entire duration of his employment at the School he was contractually required to work every day and most evenings.

11. In its response to my enquiries, Newham said:

· Mr Skingle was not personally required to be present at lets; he would not have been in breach of his contract of employment if he had not covered the lettings himself;

· the treatment of pay for regular lettings for holiday and sickness pay was agreed through negotiations with trade unions which had not raised the issue of making the overtime pay superannuable;

· Mr Skingle had made regular use of other staff in order to ensure lets were covered;

· it opposed Mr Skingle’s allegations;

· it is the general practice for pension schemes, particularly final salary schemes, to regard payments for overtime work which occurs on an irregular basis as non-pensionable. 

CONCLUSIONS

12. I do not regard the two documents entitled ‘Site Supervisor – Purpose of Job’ and ‘Job Specification’, which both provide for Site Supervisors to manage and operate systems of staffing cover for lettings and other out-of-hours usage as having no validity after the date when Mr Skingle’s current contract was signed.  The documents continue to be evidence of the kind of duties he was required to perform and of how he was supposed to operate.

13. The two documents refer to him having responsibility “to manage and operate systems of staffing cover”.  My understanding of these words is that the Site Supervisor was contractually bound to arrange cover, not that he necessarily had to provide the cover himself.  There was nothing to stop him doing so, and working the overtime (and being paid for it), but he was in no sense contractually bound to provide that cover himself.  My understanding that he was entitled to be paid for such overtime work is based on the reference to such payments being made not at his usual rate of pay but at the abated caretakers rate.  That he was not bound to undertake such work himself does not mean that the remuneration he received was non-contractual.  On the contrary it seems to me that there were specific contractual arrangements for such payments.  I agree with Newham, however, that there was no obligation on Mr Skingle to undertake such work.

14. It is not clear to me what payments for overtime working could fall within a definition of “non-contractual overtime” and I suspect there is a need to amend the Regulations either to provide some definition of the term or to replace the wording with some other term.  It may be possible to amend the Regulations to accord with what Newham tells me is the accepted practice in Local Government.  For the moment however, I need to interpret the Regulations as presently enacted and it is clear to me that the payments made to Mr Skingle should not be regarded as being as payment for non-contractual overtime but should be regarded as part of Remuneration within the definition of Regulation C2(1) and thus to be taken into account for the purposes of calculating his retirement benefits. 

15. For the reasons given I uphold Mr Skingle’s complaint.  

DIRECTIONS

16. Within 28 days of the date of this Determination, Newham shall:

· recalculate Mr Skingle’s retirement benefits taking into account his overtime earnings;

· write to him with the revised details;

· pay him the balance of his lump sum entitlement;

· start paying his pension at the revised level, taking into account statutory increases;

· pay arrears of pension backdated to the date of Mr Skingle’s retirement;

· pay interest on the balance of the lump sum and on the pension arrears.

17. Interest shall be assessed on a daily basis at the rate from time to time declared by the reference banks and calculated from the due date of each payment to the date of actual payment.

18. Also within 28 days of this Determination, Newham shall pay Mr Skingle £100 to compensate him for the distress he has suffered.

DAVID LAVERICK

Pensions Ombudsman

30 January 2002
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