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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J R Dingle

Scheme
:
Daniel Smith 1972 Pension Scheme

Respondent
:
Norwich Union Life & Pensions Limited (Norwich Union)

THE COMPLAINT (dated 21 July 2001)

1. Mr Dingle alleges that maladministration on the part Norwich Union caused injustice, in particular that

1.1. in June 1997 he was offered a transfer value by Norwich Union which he accepted in good faith;

1.2. in March 2000 he was informed by Norwich Union that a mistake had been made in calculating his transfer value and his personal pension fund would be reduced by £9,655.28; and

1.3. he believes that Norwich Union should honour the transfer value already put in place and desist from attempting to deduct funds from his personal pension plan. 

MATERIAL FACTS
2. The Scheme, which was insured with Norwich Union and of which Mr dingle was a member, discontinued on 1 August 1994.  The Scheme was subsequently wound up and members were given the option of having the benefits they had accrued preserved under a non-profits deferred annuity policy, transferred to a personal pension policy or transferred to a Section 32 Buy-out policy.  Members who transferred their benefits to a pension contract with Norwich Union had their transfer values enhanced by 10% by Norwich Union.

3. Barnett Waddingham Consulting Actuaries (Barnett Waddingham) were appointed by the trustees of the Scheme to deal with the winding-up of the Scheme.  In March 1995 Norwich Union wrote to Barnett Waddingham as follows

“The fund value, assuming all monies stayed with the Norwich Union is £1,182,311.33 @ August 1994.

The fund value, assuming all monies left the Norwich Union £1,064,080.20, the surplus is £190,325.25.

For members transferring to any NU policy in their own name, we will enhance their transfer value by 10% and if the surplus is distributed amongst the membership and included in a transfer to Norwich Union this will also be enhanced by 10%.  Therefore if all monies stayed with NU the equivalent fund value would be £1,182,311.33.”

4. In November 1995 Barnett Waddingham sent Norwich Union a schedule showing how the fund was to be divided between the members of the Scheme, based on figures supplied by Norwich Union as at 1 August 1994.  The schedule showed the following

4.1. total costs to be £1,105,357.71 which was made up of transfer values for all active and deferred members, fees paid by the trustees to their advisors and liability for equal treatment (of both sexes as required under the Pensions Act 1995) for two members;  

4.2. the assets prior and after the enhancement to be £1,064,080.20 and £1,182,311.33, respectively;

4.3. the assets after enhancement less a transfer value paid for one member to be £1,156,505.98;

4.4. surplus remaining to be £51,148.27 (£1,156,505.98 - £1,105,357.71);

4.5. Mr Dingle’s transfer value to be £72,044.86 plus a share of the surplus of £3,730.59.

5. In December 1995 Norwich Union sent Barnett Waddingham a schedule listing each Scheme member’s transfer value as at 22 December 1995.  Norwich Union, in its covering letter, stated that the values shown assumed that members would transfer their benefits to a Norwich Union policy, and if any of them should decide not to do so the transfer values would be reduced by 10%.

6. In another letter to Barnett Waddingham in April 1996, Norwich Union said that it had incorrectly stated that the figures shown in the December 1995 schedule were enhanced by 10%.  It confirmed that the figures stated were non-enhanced amounts and would be increased should any of the members transfer their benefits to a Norwich Union policy.

7. Mr Dingle says

7.1. the actual transfer value paid into his personal pension plan was £96,334.76, but he was subsequently informed by Norwich Union that this should have been £86,679.48;

7.2. Norwich Union has deducted £9,655.28 which is a substantial sum to lose unexpectedly as he approaches retirement age;  he is currently 54 years old;

7.3. he had planned to retire early, although possibly without  drawing his pension straight away;

7.4. he had not planned to put in further sums into his personal pension plan, but now finds that he will have to make up the shortfall in his fund over a very brief period or face having to work several more years.

8. Norwich Union responded 

8.1. members of the Scheme who retained their benefits with Norwich Union were offered a 10% enhancement to their fund value; however the enhancement was not part of the assets of the Scheme and was applied to the total benefit including any share in the surplus;

8.2. it had mistakenly enhanced the already enhanced transfer values, which meant that members of the Scheme received a double enhancement ie twice 10% of the fund value and surplus;    

8.3. it had become confused by the schedule it received from Barnett Waddingham in November 1995 (see paragraph 4), and made a mathematical mistake of fact in accepting the already enhanced figures calculated by Barnett Waddingham without realising that these figures already included the enhancement; 

8.4. it was always Mr Dingle’s intention to transfer his benefits from the Scheme to the Daniel Smith Group Personal Pension Scheme (the GPP Scheme) based on a transfer value of £84,002.44 and as evidence of this Norwich Union enclosed:

· a copy of an illustration dated 18 July 1997 showing a transfer value of £84,002.44 for Mr Dingle;

· a signed discharge by the trustees of the Scheme, dated 25 June 1997, showing that the transfer value for Mr Dingle was £84,002.44;

· a proposal form and entry request form for the GPP Scheme both completed and signed by Mr Dingle, dated 21 July 1994; and  

8.5. Norwich Union accepted that it had made an error and in recognition of the inconvenience caused was prepared to offer Mr Dingle an ex gratia payment of £200 as a goodwill gesture.

CONCLUSIONS

9. The complaint is the deduction of the sum of £9,655.28 from Mr Dingle’s personal pension plan by Norwich Union.  Norwich Union has admitted that, due to an error, Mr Dingle’s transfer value had incorrectly been enhanced by more than he was entitled to.   

10. It is clear from Barnett Waddingham’s calculations of November 1995 that the assets of the Scheme as at 1 August 1994 were not sufficient to cover the costs of providing the members’ full entitlements from the Scheme.  Without the 10% enhancement the Scheme would have been in deficit.  The surplus had only arisen because Barnett Waddingham had included the enhancement in its calculations.  

11. Norwich Union stated that Mr Dingle had signed the entry form to join the GPP Scheme on 21 July 1994, after he had received a quotation based on a transfer value of £84,002.44.  Whilst I have seen a copy of the entry form signed by Mr Dingle, there is no evidence to substantiate Norwich Union’s claim that it had provided him with a quotation prior to him signing the form.  However, there is nothing to show that Mr Dingle would not have transferred his benefits to the GPP Scheme had he been given the correct information in the first place.  Indeed, without the enhancement Mr Dingle’s benefits would have fallen short of his full entitlement.

12. The overpayment of Mr Dingle’s transfer value by Norwich Union was a mistake and is therefore, on the face of it, recoverable from his fund by Norwich Union, on established principles
.  Notwithstanding this, there are circumstances
 in which restitution (wholly or partly) would be inequitable and would not be required by the court.  Such circumstances requires there to be some casual link between the receipt of the payment and the change of position such that it would be inequitable to require the recipient to return the money to its owner.  In other words, I must consider whether Mr Dingle entered into any financial transactions that, but for the overpayment, he would not have entered into and , if so , whether such a change of position is reversible.  There is no evidence to show that Mr Dingle had changed his position.

13. I find that the overpayment of Mr Dingle’s transfer value constitutes maladministration on the part of Norwich Union but, for the reasons given in paragraphs 10 to 12 above, I do not accept that he is entitled to retain the money paid in error.

14. However, Mr Dingle may be regarded as having suffered injustice in the form of distress and inconvenience.  Norwich Union has offered to pay Mr Dingle £200 for the inconvenience he has suffered.  In my view, this represents appropriate compensation and I make a direction accordingly.

DIRECTION

15. Within 21 days of the date of this Determination, Norwich Union shall pay to Mr Dingle the sum of Two Hundred Pounds (£200). 

DAVID LAVERICK

Pensions Ombudsman

7 January 2002
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