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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr E Parker

	Scheme:
	Turner and Newall Retirement Benefits Scheme (1989) 

(the UK Scheme)

	Respondents:
	Turner and Newall Pension Trustee Limited (the T&N Trustee)

Turner and Newall Limited (T&N Ltd) 
Ferodo Limited (Ferodo UK)

Aon Consulting (Aon), Administrator of the UK Scheme


MATTERS FOR DETERMINATION 

1. The Applicant complains that the Respondents have incorrectly applied the Rules of the Scheme in arriving at a final pensionable earnings figure of £40,000. This has resulted in him receiving benefits that are not in line with an agreement reached on termination of his employment, or a “promise” made to him in 1980. The Applicant claims in addition that the Respondents’ actions caused him to incur abortive legal expenditure in the USA. He has also complained that the Respondents failed to inform him of the services available from the Pensions Advisory Service (TPAS) and from my Office. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE RESPONDENTS

3. The Respondents to this complaint are Turner & Newall Pension Trustee Ltd, Aon Consulting, Turner & Newall Ltd and Ferodo Ltd. The last two of these Respondents are represented in this matter by their former administrator (the Former Administrator) having been in administration until 2006. Certain employees of the respondents (or associated organisations) who have played a significant role in the matter are denoted in this Determination as follows:
	Turner & Newall Pension Trustee Ltd 
	Mr CF

	Ferodo UK -  Pensions Officer
	Mr L

	Ferodo UK -  HR Director
	Mrs H

	Aon Consulting  - Senior Administrator
	Ms W

	T&N Industries Inc -  President
	Mrs G


JURISDICTION

4. It is submitted by the T&N Trustee that it obtained the figure for Final Pensionable Salary from the Applicant’s actual pay, and that any dispute as to the correct remuneration is thus an employment matter outwith my jurisdiction. In the case of the Engineering Training Authority v the Pensions Ombudsman [1996] OPLR 167 Carnwath J (as he then was) said:

“…although the Ombudsman’s jurisdiction has been extended by the 1989 regulations to employers, it is clearly directed, in my view, to their functions under or “in relation to” the pension scheme in question. It does not give the Ombudsman jurisdiction to investigate complaints about the ordinary contractual relations between employer and employee. These are matters for the Industrial Tribunal or an action in the court for breach of contract…”

It is clear in my view, on the facts set out hereafter, that the Applicant’s Final Pensionable Salary in this case, set at £40,000, was determined as part of an arrangement to secure pension benefits under the UK Scheme. The employment to which the salary related resulted in the pension entitlement which is at the heart of this dispute.  As such this matter is inextricably interwoven with the pension scheme in question sufficient to bring some consideration of the circumstances in which the salary was fixed within jurisdiction. That said, the narrow question of Mr Parker’s proper level of salary under his contract with Ferodo UK is clearly an employment matter and has, from the outset, been ruled as outside my jurisdiction. 
5. The T&N Trustee and Aon argue that, because the Applicant commenced legal proceedings in the USA, I am debarred from investigating the complaint by virtue of section 146(6)(a) of the Pension Schemes Act 1993. The usage of the term “any court” in arbitration agreements is taken to mean “any English court” and I do not consider that Parliament had other jurisdictions in mind when this provision was enacted.

6. The Former Administrator submits that the Applicant’s complaint was made out of time under regulation 5 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996. However, in view of the fact that the Applicant was abroad, sought a remedy in the USA initially, and there were breaches of the disclosure regulations and a failure to inform him of the avenues available to him to seek redress, I have exercised my discretion to investigate the complaint. 
THE UK SCHEME – RELEVANT RULES

7. At the relevant time, the Scheme was governed by a Trust Deed of 3 June 1996 and attaching Rules.

8. Members joining the Scheme but not fulfilling the eligibility criteria are subject to Rule 2(4):

“If an employee does not satisfy the eligibility conditions…he may, on the application of his Employer and the consent of the Trustee, become a member, in any which event the benefits under the Scheme in respect of him will be varied to the extent (if any) agreed between the Trustee and the Principal Employer.”

9. Pensionable Earnings are defined as:

““Pensionable Earnings” are calculated by reference to each tax year. They are a Member’s gross earnings from his Employer for that tax year, excluding benefits in kind but including any other payments agreed by the Employer. For any period when the Member works outside the United Kingdom his Employer must tell him in writing the amount of his Pensionable Earnings.”

10. Final Pensionable Earnings are defined as:

““Final Pensionable Earnings” in relation to a Member, Early Leaver or Pensioner are calculated as at the date his Pensionable Employment ends. They are the highest annual average of his Pensionable Earnings for any three consecutive tax years out of the last ten complete tax years up to and including the date his Pensionable Employment ends.

Final Pensionable Earnings may, however, with the approval of the Principal Employer and the Trustee be increased in certain circumstances. This applies if the annual average of Pensionable Earnings for any three consecutive tax years which could have been used to calculate Final Pensionable Earnings (but were not) and which start earlier than the three years used for that calculation is higher, after index-linking…than the annual average of his Pensionable Earnings in the three years ending on the 5th April before the date on which his Pensionable Employment ends...

…If he has not been in Employment for a complete tax year his Final Pensionable Earnings are the annual equivalent of his earnings from his Employer over the period of his Employment.”

11. Employers are defined as:

““Employers” means the Principal Employer and the Associated Employers...”

12. A procedure (the permanent transfer procedure) for calculating pension benefits for members transferred overseas was introduced on 11 May 1994. Section 19.4 of the procedure dealt with transfers to the USA, stating: “All transfers to Group companies in the USA are treated as permanent.” Section 19.1 dealt with members transferred overseas on a permanent basis, as follows:

“19.1 PERMANENT TRANSFER

a) If a member is transferred overseas on a permanent basis then he or she is treated as leaving the T&N Scheme and the procedures followed in Section 9 (Deferred Pensions) should be followed. 

b) Whilst the employee remains within the T&N Group the deferred pension will be increased in line with average national earnings.

c) If the employee subsequently leaves the T&N Group the deferred pension will then increase according to the Rules.

d) On the return to the UK and rejoining the UK Scheme

i)   the deferred pension is cancelled

ii)  service is counted from the original date of joining the UK scheme

iii) pension paid on retirement is calculated according to the Rules taking service from the original date

iv) a deduction will be made from the pension equal to any pension received from any other T&N Group Scheme…”

MATERIAL FACTS

13. The Applicant was an expert in the field of friction materials (specifically brakes and clutches) and worked for Ferodo UK, a subsidiary of T&N Ltd, from 1958 to 1980. He joined the UK Scheme in 1961. He then transferred to the USA to work for the Nuturn Corporation (later renamed Ferodo America, a subsidiary of T&N Industries Inc, itself a subsidiary of T&N plc) from 1980 to February 1996. He was re-employed by Ferodo UK in February 1996 when he was made redundant. 

14. On 17 June 1980, the Nuturn Director of Project Engineering wrote to the Applicant about his offer of employment stating, inter alia, that the Applicant would be entitled to pension benefits and that Nuturn and Ferodo UK would “work closely together to assure continuity of benefits”, and that the Applicant would “receive life and hospitalization coverages, as well as pension benefits, all of which will begin immediately”.  The Applicant wished this to be clarified prior to accepting the offer from Ferodo America. He asked the Ferodo UK pensions officer, Mr L, to obtain clarification. An internal memorandum on the headed paper of Turner & Newall (Staff) Pension Trustees Ltd, dated 11 July 1980, (the 1980 Memorandum) from Mr CF to Mr L stated that, upon a permanent appointment with Nuturn, the Applicant would be entitled to:

“A deferred pension based on service to the date of transfer…a widow’s pension on death before normal retirement date and the deferred pension would be increased by 6% for each year of T & N group service.
When he became a member of the Scheme operated by Nuturn, it is intended that the total T & N pensions would be calculated on a formula based on final earnings and all T & N service. The formula would be the one in force in the Scheme under which the benefits become payable. The calculations would include the enhanced deferred pension under the UK Scheme The cost of further topping up in line with actual final earnings, thus falls on the current Scheme and no contributions are payable to the Staff Retirement Benefits Scheme”.
15. On 22 July 1980, Mr L copied this memorandum to the Applicant stating that it covered “the benefits available to you from the Turner and Newall Scheme on your transfer to Nuturn.” He asked for the name and address of the person handling pensions at Nuturn and, according to the Applicant, explained that it could take some time to work out the details of how the arrangement would work, but there would be no problem since Nuturn was a Turner & Newall company and this was standard practice for transfers between Turner & Newall companies. The Applicant passed the 1980 Memorandum to the Nuturn Pensions Department. The Applicant then formally accepted the offer of employment with Nuturn in early July, and commenced employment in the USA on 9 September 1980. His move was the subject of a letter of release dated 3 November 1999 from Ferodo UK to Ferodo America. The Applicant has said that, because of his expertise, his move was the subject of negotiation at “the highest corporate levels”

16. In 1982, the Applicant checked the position in relation to his pension benefits with the president of T&N Industries Inc, Mrs G. He was told that his pension rights were “100% vested” which he took as confirmation that his pension benefits would be calculated on his UK and USA service using a single formula. The Applicant also checked the position regarding his pension benefits with an independent financial adviser.
17. In 1986, the Applicant discussed pension issues with a colleague whose circumstances were similar to his own and who said he would be receiving a pension from the UK scheme. He says that he then noticed that the statements he had received about his pension since moving to the US did not reflect his UK service. As a result, the Applicant again enquired about the arrangement set out in the 1980 Memorandum, which he considered to constitute a promise of benefits. He gave a copy of the 1980 Memorandum to Mrs G who said that she was not aware of any promises made to him in the UK before taking up his appointment in the USA, nor was she able to locate anyone who knew about the promise. The Applicant says that he was told by Mrs G that it appeared he would receive two pensions and, accordingly, be better off. The Applicant raised the matter with his immediate superior, Mr B, and they concluded that he would be worse off with two pensions than with one UK or USA consolidated pension. Mr B wrote to Mrs G to that effect but never received a reply.

18. In the latter part of 1995, the Applicant had discussions with the Nuturn management about termination of his employment and a Separation Agreement was contemplated setting out the terms of the termination. In relation to pensions, the Applicant was offered $45,000 as compensation for “the pension differential resulting from his transfer from the UK to the US”. The Applicant queried the basis upon which the $45,000 had been calculated, as he felt that the proper figure should have been $93,000. After much negotiation, Mrs G told him that neither Nuturn nor the UK Scheme could accommodate what had been suggested by the 1980 Memorandum, but that, in discussion with officials in the UK, she had worked out a device which would result in him being paid the benefits he had been told about. He would be transferred back to Ferodo UK for the month of February 1996 and receive full credit in pension benefits for all his T&N service. There would be no deduction for early retirement as he had been made redundant. However, he would, by law, have to receive a US pension and, accordingly, there would be a deduction from his UK T&N pension. The offer of $45,000 was withdrawn. The Trustee has told me that the Applicant was readmitted to the UK Scheme under Rule 2(4).

19. Before signing the Separation Agreement, the Applicant calculated his anticipated pension from both schemes. Based on final US earnings of $86,000, and service of 35 years, he believed his total pension entitlement to be $48,323 per annum, of which $7,680 per annum was to be provided from the US Scheme. This meant a pension of $40,643 per annum from the UK scheme, equivalent to £25,716.

20. On 29 January 1996, a senior administrator at Aon, Ms W, faxed to Mrs G two pages of handwritten calculations, headed “Redundancy Retirement – Euan Parker – at 28.2.1996”. The calculations were based on pensionable service of a little over 35 years (ie the Applicant’s total service) and a Final Pensionable Salary of £40,000. These produced an annual pension of £24,827.02 or, alternatively, a tax free lump sum of £52,595 and a reduced pension of £20,904.95. The calculations carried the qualification “No reduction for redundancy retirement at age 55.”

21. On 30 January, a facsimile (the January 1996 fax) was sent by the T&N Industries Inc pensions department to the HR Director responsible for preparing the Applicant’s severance package, Mrs H. The January 1996 fax said:

“The following pension calculation is based on service through 2/2/96. If the employee terminates on this date, he would be eligible to receive the following amounts at the age listed below.

	
	Age 55

(starting March 1, 1996)

	U.S. Plan
	$647.78/month as a life annuity

	U.K Plan (in pounds sterling)

Option 1
	£2,068.92/month

	Or

Option 2
	£52,595 lump sum, and

£1742.08/month”


22. The January 1996 fax was shown to the Applicant by Mrs H on 2 February. According to the Applicant, he asked Mrs H if these figures were “final” and was told “Yes, that’s what it says”. The Applicant’s comparison of the numbers on the January 1996 fax with his own estimates indicated that the pension was in line with his expectations since the annual pension from the UK Scheme appeared to be £24,827 which was not dissimilar to his expectation of £25,716. 

23. The Applicant has said he signed the Separation Agreement on that basis on 2 February 1996. The Separation Agreement stated inter alia:

“5.
(US pension) will be provided in accordance with the terms of the applicable plans and law. (The Applicant) has earned additional pension benefits under the terms of the (T&N Scheme) which benefits (the Applicant) shall apply for on the separation date. (The Applicant’s) entitlement to benefits from the (T&N) Scheme shall be determined in accordance with the terms of that scheme.”

24. The Applicant was not aware of the fax from Aon, dated 29 January 1996, and therefore did not know that, upon transfer back to Ferodo UK, his salary for this purpose would be £40,000, rather than the UK equivalent of his salary in the USA of $86,000 per annum (approximately £56,000). 

25. The Applicant has said that he first became aware of a problem in April 1996 when he received a payroll note stating his annual salary as £40,000. The UK element of his pension came into payment in October 1996 and the US element in January 1997. The Applicant did not appreciate the significance of the £40,000 salary for his pension benefits until he received a letter on 12 September 1996 from Ms W. The letter was dated 30 July but had taken some time to reach him and said: 

“Please find enclosed the final figures for your retirement on 28 February 1996. These have now been adjusted to allow for the Sterling equivalent of the pension you could have received from the US arrangement on 1 March 1996.” 

The final figures referred to were shown as follows: 

	OPTION 1
	OPTION 2

	Personal pension
	£20252.62 pa.
	Maximum tax free lump sum
	£55861.00

	
	
	Reduced personal pension
	£15887.00 pa.

	Widow’s pension, where applicable
	£10026.31 pa.
	Widow’s pension, where applicable
	£10026.31 pa.


26. On the day he received the letter and accompanying figures, the Applicant wrote to Mrs H:

“You will note that Ms [W]’s quote is in error. The Separation Agreement we made in February 1996 (Paragraph 5) refers to my earning additional pension benefits. These benefits were clearly quoted to me at that time (January 30th 1996 and I enclose this document) with no mention of any future adjustment.”

27. Because he received no response to his letter, the Applicant says he telephoned Mrs H, and subsequently Mrs G for clarification. He believed that the UK pension shown on the January 1996 fax was being further reduced by the US pension, which he had not expected since Mrs H had told him that the figures in that facsimile were “final”. The Applicant says that Mrs G told him that he had always known that he would not get double credit for service, and the figures for the UK pension provided to him before he signed the Separation Agreement had to be offset by the US pension. At the same time, the Applicant raised the issue of his final pensionable salary with Mrs G and told her that using a lower salary amounted to a double deduction.

28. In the subsequent years, the Applicant pursued the matter. In August 1999, he wrote to Ms W saying that his final salary was not the £40,000 that had been used to calculate his pension benefits but $86,494.60 (£56,606). In addition, he pursued the matter through the US District Court. As part of that process, Mrs G made a deposition to the US District Court, Middle District of Tennessee, on 2 April 1998. The transcript of that deposition shows the following in relation to the use of a final pensionable salary of £40,000:

Q. One of the things indicated…is a salary of 40,000 pounds gross. Do you know what the source of that information is?

 A. Yes, it was an attempt to look at…..as explained to me, what would he have been making by this time based on the fact that when he left the UK he was making 7,000 pounds. How would that have grown over the years so that if we would have kept him in [the UK Scheme] what would an appropriate salary be for the position he might have attained…40,000 pounds was one of the numbers that seemed to be appropriate based on what others were making in research and development type positions at a managerial level. 

Q. So the 40,000 pounds really had no relationship to what [the Applicant] was actually doing and what he was actually being paid?

A.That’s right” (page 31).

Summary of Submissions

The Applicant

Transfer to Ferodo America: continuity of pension provision
29. The Applicant says that his expertise was deemed to be essential to Ferodo America and his transfer to Ferodo America was requested by that company and agreed by Ferodo UK. He considers T&N Ltd to be responsible for what followed since T&N Ltd, as the parent company of Ferodo America, decided on group strategy that required the Applicant to join Ferodo America and would have approved the terms of his transfer. In its position as principal employer under the Scheme, T&N Limited had authority to direct the Scheme’s administrators or trustees as to how they should implement promises made to Scheme members. T&N Limited could have used the augmentation power (Clause 15 of the Definitive Trust Deed, 3 June 1996) to provide the benefits.
30. The permanence of the position was not guaranteed as it depended on improvements in the company’s position in its market and the Applicant’s immigration situation. He took up the post having very little knowledge of the country and had no family or friends there and no expectation of a change in lifestyle. His pension position was therefore important to him, in particular the continuity of his pensionable service after 19 years’ accrued in the UK. Although the move offered a new challenge, the Applicant says that it did not guarantee career progression or security. He has said that his acceptance of the job with Ferodo America was “specifically contingent upon reassurance that his pension benefits within the T & N Group would be continuous.” 
31. That reassurance was given orally by two Ferodo America executives, Mr C and Mr R, when they met him in the UK in July 1980. The Applicant was further reassured by the contents of the 1980 Memorandum.
32. The Applicant has told me that he took steps to confirm the assurance given to him:

32.1. He provided the personnel manager of Ferodo America with a copy of the 1980 Memorandum on his first day with the Company;

32.2. In 1982 when he had achieved a resident alien status he sought confirmation from Mrs G that the promise regarding his pension benefits was being met, and was reassured that his benefits were ‘100% vested’ which he took to mean that continuous service would apply to the calculation of his benefits; and

32.3. In 1986 he enquired again regarding benefits. He became aware at this point that arrangements had not been put in place to honour the pension arrangement referred to in the 1980 Memorandum, and requested that this should be done. This happened again in 1991 and also in 1995.
The 1980 Memorandum (dated 11 July 1980)
33. The Applicant says that the 1980 Memorandum came about after several discussions between its author, Mr CF, and Mr L. He says that Mr CF would not have been able to make the statements he did in the 1980 Memorandum without the authority of T&N Ltd. The contents of the 1980 Memorandum were made known to the Applicant although it was not copied to him until 22 July. He says that the 1980 Memorandum corroborated his earlier understanding of the way in which his pension benefits were to be calculated.

34. Following becoming acquainted with the content of the 1980 Memorandum, the Applicant says he accepted the offer of employment with Ferodo America in mid-July 1980, “certainly” before 18 July.

35. The Applicant contends that the 1980 Memorandum constitutes a binding contractual agreement to calculate his pension benefits in a certain way and to procure his ultimate retirement benefits in line with the memorandum. He was aware that the detail of the 1980 Memorandum had to be worked out after it was written and, as Mr L had informed him, might take some time. However, the memorandum contained all the details necessary to calculate his pension benefits in the manner agreed. The mechanism was clear; the only missing element related to details of the US scheme. He says that at no time between 1980 and 1995 was he told that there was any difficulty in putting the agreed arrangement in place. He was told the agreement was standard practice for employees transferring to the US.
36. The Applicant has drawn my attention to a document issued to him with his original offer of employment from Ferodo America. This “Salaried Employee Benefits Summary” includes a paragraph setting out a summary of the provisions of the pension scheme. The Applicant submits that the existence of this summary explains why there are no details of the US scheme in the 1980 Memorandum.

37. He also points to a “Statement of Estimated Retirement Benefits” as at 1 January 1994 for the T&N Industries Inc Employees’ Pension Plan. This shows the Applicant’s Hire Date as 1 September 1958, the date on which he first joined Ferodo UK. The Applicant considers that this demonstrates an acceptance of the terms of the 1980 Memorandum by the T&N Group in that it includes all of his service with the Group.
38. The Applicant also asserts that Ferodo Ltd was required to have honoured the terms of the 1980 Memorandum because the clause of the Separation Agreement that referred to pensions was agreed with Ferodo Ltd. The company has negligently failed to honour the terms of the memorandum because it failed to set the Applicant’s salary at an adequate level to enable his pension entitlement in the UK to reflect his final US earnings.
39. In the Applicant’s opinion, Ferodo America considered the pension promise in the 1980 Memorandum to be contractually binding as compensation for the failure to honour the promise was initially included within the terms of the Separation Agreement. 

Final pensionable earnings

40. The Applicant maintains that, as the aim of the transfer to the UK scheme was to give him a UK pension based on both US and UK service, the rules should be applied as if Ferodo America Inc were an “employer” and that his “final pensionable earnings” should reflect his earnings from that “employer”.

41. The Applicant maintains that he was not given any indication that his earnings in his final month of employment would be different to his earnings leading up to that date. He says that his transfer to the UK was “notional” and that there were no changes in the nature of his role which might lead to a change in his earnings. He says that it was fair and reasonable for him to assume that his pension would be based on all his US and UK service and his earnings at the point of agreeing his termination. He says he was never told how the figure of £40,000 had been arrived at and would certainly not have agreed to it.
42. So far as the arrangement suggested by Mrs G in 1995 is concerned, the Applicant has said he agreed to it only on the basis that the arrangement would honour the promise set out in the 1980 Memorandum. He has said it was reasonable to suppose that his pension would be calculated with reference to his final earnings in the US converted into sterling.
43. The Applicant believes that Mrs G’s comments in her deposition to the US District Court show that another party, namely T&N Limited, was involved in arrangements to compensate him for his pension loss. The transcript records Mr G as saying, when asked about the source of the £40,000 pensionable salary, “Yes, it was an attempt to look at…as explained to me, [applicant’s emphasis] what he would have been making by this time based on the fact that when he left the UK he was making 7,000 pounds…” 
44. The Applicant says that the payroll manager at Ferodo Ltd told him that the company was only made aware of his employment after it was deemed to have commenced, and that the Finance Director of T&N Friction Group, Mr PF, authorised the generation of a payslip by Ferodo Ltd. The Applicant also says that Mr PF said he was unaware of where the figure of £40,000 came from.

45. On the basis that the figure of £40,000 was “manufactured” by Ms W and Mrs G, there is no evidence as to what, if any, comparators were used, and it is not inconceivable that the figure was arrived at as a result of his US salary of $80,000 being misread as $50,000 at some point in the calculation, which would explain why some of Ms W’s workings begin with that dollar figure.

46. Additionally, the Applicant says that, from 1990 onwards, he was a director with responsibilities that were equivalent to those held by a director and general manager of a business unit in the UK, but Mrs G arrived at his notional salary assuming his role was managerial. At the Applicant’s request, a former president and chief executive officer of Ferodo America, to whom the Applicant directly reported between 1993 and 1995, has provided details of the Applicant’s position within Ferodo America, together with his salaries in the years leading up to his redundancy. These details suggest that the Applicant started in 1980 as a manager with an annual salary of $24,000 and in 1995 was a business director with an annual salary of $95,734.
47. The Applicant says that the level of earnings used is therefore incorrect and contrary to a binding agreement reached in relation to the termination of his employment. He considers that the notional salary was arrived at arbitrarily. He calculates his annuity loss as $425,000.
Potential compensation from Ferodo America

48. The Applicant contends that the solution implemented by Mrs G did not place him in a favourable position. He acknowledges that, under the US scheme, a reduction for early retirement would have been applied to his benefits. However, he says that, if the solution had not been put in place, he believes that he would have been entitled to receive compensation from Ferodo America to the value of the reduction. He would also have been able to claim the loss of rights under the 1980 Memorandum. This belief is based on Ferodo America’s actions in other cases. 

Alleged maladministration on the part of Aon

49. The Applicant says that, in addition to the calculation of his pensionable salary, Aon was negligent in that the facsimile of 29 January 1996 did not clarify that the pension provided by the UK Scheme had to be adjusted to take his US pension into account. He maintains that these incorrect calculations disguised the effect of the notional salary on his pension benefits. On the basis of the calculations, he went ahead with the Separation Agreement, which prevents him from claiming pension compensation. 
General

50. The Applicant says that T&N Limited and Ferodo Limited have not attempted to explain or answer any of the allegations of maladministration that he has made.

The Trustee and Aon
51. The Trustee maintains that the applicant was employed by Ferodo Limited (Ferodo UK) purely to allow him to be admitted to the UK Scheme. Ferodo Limited agreed to pay him an annual salary of £40,000 for one month to achieve this. If this was not a genuine employment, and a genuine salary, the applicant has no entitlement in any event under the rules of the UK Scheme. Accordingly, it is that salary and period of employment which must be used for the purpose of calculating his entitlement under the UK Scheme.

52. It is not accepted that the salary was “manufactured” by Ms W and Mrs G. The level of salary was entirely a matter for the employer. The decision to re-employ the applicant for a month, and the terms of that employment, were not the responsibility of the Trustee or Aon, nor could they control such matters.

53. The Trustee also argues that the Applicant misinterpreted the statements made to him in relation to his pension benefits when he relocated to the USA and that there was no promise binding either the Trustee or Aon to provide a certain level of benefits calculated in a particular way on retirement. It suggests that the 1980 Memorandum “does no more than set out the view that continuity is achieved because Mr Parker retains a deferred pension in the Scheme….and then would continue to accrue benefits, also on a final salary basis, in whichever Nurturn (sic) scheme he joins and from which he would receive a pension based on final salary on retirement”. 

54. The Trustee denies any responsibility for any misunderstanding which Mr Parker may have had at the time of entering the Separation Agreement. In particular it can accept no responsibility for any remarks attributed to Mrs H about the figures shown to the applicant being “final”.

55. In summary, it maintains that the rules of the Scheme do not permit it to allow earnings received whilst not in pensionable employment with a participating employer to be taken into account in the calculation of Final Pensionable Salary. Accordingly, it has no power to join together the periods of service with Ferodo UK and Nuturn. The Trustee maintains that the Applicant was readmitted to the UK Scheme in accordance with Rule 2(4) and that the relevant procedure provides for a “pension to be paid according to the Rules taking service as from the original date of joining the Scheme and after making a deduction equal to any pension received from a T&N Group Scheme”. Pensionable earnings are defined as earnings from his “employer”. There is no basis for treating Nuturn Inc as an “employer” for the purpose of the UK Scheme and therefore the only earnings for the purpose of the Scheme can be those actually earned from Ferodo Ltd.

56. The Trustee has apologised for any failure to provide the Applicant with required information relating to the existence of the Pensions Ombudsman/TPAS. However, the Trustee denies that the costs arising from the Applicant’s legal action in the US can be attributed to this failure. The Trustee submits that “the Applicant would have commenced his proceedings in the US in any event… (and) did not make any investigation as to potential remedies in the UK until 26th August 1999.”

T&N Ltd and Ferodo Ltd

57. In relation to T&N Ltd, the Former Administrator says that there is nothing in the Applicant’s complaint to indicate that it has been responsible for any maladministration in connection with his pension. T&N Ltd was not a party to the promises made in 1980. Further, T&N Ltd was the principal employer in relation to the Scheme but it does not have authority to direct the Scheme Trustee or Administrator as to how they should implement pension promises made to members.
58. In relation to Ferodo Ltd, the Former Administrator says that the Applicant was employed by Ferodo Ltd between 1958 and 1980. On being made redundant in 1996, the Applicant signed the Separation Agreement under which he was to be transferred “on paper” back to Ferodo Ltd. This aspect of the Separation Agreement was fulfilled and the Applicant does not suggest anything to the contrary. Ferodo Ltd has therefore fulfilled its obligation to the Applicant by allowing him to be treated as having one month’s notional service as a Ferodo Ltd employee for pension purposes. Any representations made to the Applicant in the 1980 Memorandum are the responsibility of the T&N Trustee, not Ferodo Ltd.
CONCLUSIONS

59. The decision to leave employment in the UK and to work in the USA on a permanent basis was a major decision for the Applicant and his family. He says that he moved because his presence in the US was considered to be essential but he had no particular expectations as to lifestyle and was concerned about the security of his position. He was therefore concerned about his pension benefits and made enquiries to ascertain the implications of working for Ferodo America. 
60. Mr CF, for the Trustee, made it clear in the 1980 Memorandum that, upon transfer, the Applicant would become a deferred member of the UK Scheme and that he would become a member of the Nuturn Scheme. He said in the 1980 Memorandum:

“it is intended that the total T&N pensions would be calculated on a formula based on final earnings and all T&N service. The formula would be the one in force in the Scheme under which the benefits become payable. The calculations would include the enhanced deferred pension under the UK Scheme. The cost of further topping up in line with actual final earnings, thus falls on the current Scheme and no contributions are payable to the Staff Retirement Benefits Scheme”.

It seems probable that the “current scheme” is the Nuturn Scheme, which is distinguished from the Staff Retirement Benefits Scheme, which I take to be the UK Scheme. As is clear from the Respondents’ submissions, the meaning to be attributed to this memorandum is not beyond doubt, but it seems likely that it was the author’s intention that the Nuturn Scheme should take account of the Applicant’s deferred pension in that the total of the Applicant’s pensions would be based on a formula encompassing the Applicant’s entire T&N service.

61. However, whilst this must have given the Applicant some comfort at the time, it was also made clear to him that it would take some time to sort out the detail. In my view there is nothing here which amounts to a binding promise to provide benefits calculated in a particular way. In reaching this view, I am mindful of the fact that a number of parties, including the Nuturn Scheme, would have had to have been involved in any such agreement, but there is little detail as to how that might be achieved. I have noted the Applicant’s belief that the parties must have been involved but there is scant evidence to support this. Moreover, the memorandum is expressed in terms which are undoubtedly open to interpretation. Given my finding that the 1980 Memorandum does not constitute a binding promise, there was in my view, no particular obligation upon T&N Limited to invoke the augmentation clause, as suggested by the Applicant.
62. The Applicant knew of the contents of the 1980 Memorandum in early July. He accepted the move to the US not later than 18 July, and saw the 1980 Memorandum a few days later. He seems to be saying that there was no advantage to him in such a move and says he would not have moved if he had not been assured that his service would be treated as being continuous. 

63. Having placed such importance on his pension situation, I note that it was some time after having moved, in 1982, that the Applicant raised the issue of a single pension. In the circumstances, I might have expected the Applicant to ensure the position was as he expected sooner. Even when he became aware again in 1986, and notwithstanding having received statements reflecting a contrary arrangement, that the position had not been resolved, he let matters rest without establishing what his actual entitlement might be. 

64. The matter came to a head however when the Applicant was offered redundancy in 1995 and the practical problems emerged. It was clear that, whatever the 1980 Memorandum had meant, the Applicant was to be treated in accordance with the respective Scheme Rules. However, having regard to the 1980 Memorandum, Ms W and Mrs G say they tried to do something “reasonable” for the Applicant, and devised what they believed to be a way around the problem. This was for the Applicant to be re-employed for a short period, a month in fact, by Ferodo UK. This would enable the Applicant to rejoin the UK Scheme as an active member and bring him within the provisions of Section 19.1. set out above. Under that Section, service is counted from the original date of joining the Scheme, in the Applicant’s case 1961, and the pension has to be paid taking service from the original date of joining, subject to the deduction of any pension received from any other scheme within the T&N Group. Clearly, Ferodo UK, and the Applicant, agreed to this arrangement as the Applicant was indeed re-employed by them, from which re-employment derives his entitlement under the UK Scheme.

65. In the Applicant’s case therefore the issue resulting in his complaint, is not the actual solution devised by Ms W and Mrs G, it is the calculation of his Final Pensionable Earnings for the purpose of that solution and the way that was communicated to him prior to his signing the Separation Agreement. The Trustee says that, under the Rules, it had to take the Applicant’s earnings in February 1996 as the basis of the calculation to achieve a Final Pensionable Earnings figure. While the Applicant was paid the equivalent of £56,000 per annum in the US in January 1996, it was decided that the notional salary level should be £40,000 when he returned to Ferodo UK in February 1996. It appears from the evidence of Mrs G that this was decided by her in consultation with Ms W. 
66. The Applicant was never consulted about that salary level and never agreed to it. He believes that it was reasonable to suppose that his pension would be calculated with reference to his final earnings in the US, converted into sterling.

67. Accepting Mrs G’s version of events as per her transcript, it is apparent that some thought was given as to how most equitably to arrive at a notional UK salary figure which would go some way to overcome the difficulties encountered. Given the solution adopted, a way had to be found to attribute a UK final salary to the Applicant, and I can see no compelling argument as to why that should necessarily follow the salary in the USA. According to Mrs G’s transcript, the notional salary was intended to reflect what the Applicant might have been earning, “given promotions and increases”, had he stayed in the UK. It has of course been argued that such calculation was unnecessary, and details of any comparators used have not been provided. In addition, the Applicant claims that the notional salary was based on an assumption that his roles had been managerial in nature throughout and did not reflect the fact that he held director positions for some of the time. The fact that he held director posts in the US does not necessarily mean that he would have attained the same position in the UK. His career would clearly have been influenced by different factors had he remained in the UK. There is nothing innately wrong or unreasonable therefore in the assumptions adopted in arriving at a notional UK salary. I have seen no evidence to indicate that the method of calculation is unreasonable. I would also find it difficult to accept that, at some point in the process, a figure “8” was misread as a “5” and that all those involved proceeded in ignorance of that.

68. Moreover, as I understand it, the solution devised also allowed the Applicant to receive the total pension he had accrued in the UK as if he was taking retirement from active membership following redundancy. This meant that the whole UK pension was paid with no reduction to reflect early retirement. This facility was not available in the US and may go some way to explain why simply using the US salary was not the approach adopted. 

69. The Applicant asserts that his UK employer, Ferodo Ltd, failed to honour the terms of the 1980 Memorandum since it did not set his salary at an adequate level to reflect his US earnings. For the reasons outlined already, I do not consider the 1980 Memorandum to be contractually binding, I have however considered the role of Ferodo Limited in the setting of the Applicant’s salary in the UK, insofar as I consider this to fall within my jurisdiction. Although the return to UK employment was engineered to provide a specific outcome, and the Applicant says that he was told that Ferodo Ltd’s involvement in his employment by them was somewhat detached (see paragraph 44 above), I cannot treat it as a sham since the Applicant’s entitlement to the pension benefits he received is entirely dependent on the fact that he was genuinely employed by Ferodo Limited and as a consequence a member of the UK pension Scheme. Essentially, the Applicant is saying that Ferodo Limited, on becoming his employer in February 1996, did not provide him with an appropriate level of salary. Notwithstanding the significance of this for the Applicant’s pension entitlement, and that his employment in the UK was essentially contrived for that purpose, the question of the proper level of salary for a post seems to me to fall well within “the ordinary contractual relations between employer and employee” and as such, in accordance with the dicta cited at paragraph 4 above, not something within my jurisdiction and with which I could therefore interfere.
70. No mechanism exists within the respective Scheme Rules to provide the Applicant with precisely what he seems to have envisaged when he took up employment in the US. Overall, I am unable to conclude that the approach adopted in devising what was seen as the best possible alternative solution was unreasonable, or that the parties acted with maladministration in this respect. Having concluded that the methodology for arriving at the notional February 1996 salary was not unreasonable, it follows that the Trustee’s approach in basing the pension on that figure is correct and in accordance with the UK Scheme Rules.

71. I turn now to consider the Applicant’s comment that he was not properly informed that a figure of £40,000 would be used to calculate his pension and that he was told that the figures in the January 1996 fax were “final” before he signed the Separation Agreement.

72. It is unfortunate that the figures in the January 1996 fax came so close on the face of it to the Applicant’s expectations. He assumed, and it seems his assumption was reinforced by Mrs H’s comments, that the figure for the UK pension already reflected a netting off with the separately quoted US pension. In fact, the figures shown were the gross UK and US pensions. On that mistaken assumption, the Applicant proceeded to sign the Separation Agreement and therein lies the nub of his complaint. However, Ms W correctly calculated a UK pension, albeit using the figure of £40,000, and faxed the details to Mrs G on 29 January 1996. Subsequently, Ms J of T&N Industries Inc sent Mrs H the January 1996 fax which gave rise to the subsequent misunderstanding. 

73. I am unable to agree with the Applicant that Aon’s handling of the matter through Ms W, amounts to maladministration. Ms W correctly calculated the Applicant’s benefits and communicated them to the US. It is regrettable that the January 1996 fax is less than clear, indeed arguably misleading. In stating that the Applicant “would be eligible to receive the following amounts”, there is a clear implication that they reflect any netting off. However, neither Aon, nor the T&N Trustee can be responsible for the way in which that fax was worded or for any remarks made by Mrs H. These matters were considered during the US proceedings and it is perhaps not surprising that the Applicant’s grievance was originally voiced in the US, his place of residence. I am unable to see therefore how the actions of employees of the US employer, whose roles and responsibilities have thus already been considered, can in any event result in a liability to be imposed on the T&N Trustee or T&N Ltd. I am unable therefore to uphold Mr Parker’s complaint in this respect.  

74. The Respondents have apologised to the Applicant for failing to inform him of the service available from TPAS and my office and I have no basis for finding that that omission led the Applicant to commence litigation in the USA and to incur legal costs there which he would not otherwise have done. I consider the apology adequate redress in this respect.

75. Accordingly, I do not uphold Mr Parker’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

22 July 2008
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