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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs A E Franks

Scheme
:
Fairley & Co Retirement Benefits Scheme (formerly the Skinnards Retirement Benefits Scheme)

Employer
:
Fairley & Co (formerly Skinnards)

Trustee
:
Mr P N Fairley and Mr C N Freeman

Sun Life
:
AXA Sun Life Services plc, the managers of the Scheme

THE COMPLAINT (dated 26 April 2001)

1. Mrs Franks has alleged injustice as a result of maladministration by Sun Life and by Fairley & Co, as her Employer and as the Trustee of the Scheme, in that she understood the Scheme to have been set up on a final salary basis, promising her a pension of 27/60ths of final pensionable salary, whereas Sun Life insist that the Scheme was set up as a targeted money purchase scheme, under which retirement benefits cannot be guaranteed. Premiums have not been increased in line with salary increases since 1999 and Mrs Franks believes that there will be a significant shortfall in the pension she will receive, compared with the pension she had always expected to receive. She also alleges that the uncertainty has caused her to suffer distress and endless worry.

2. Although Mrs Franks has quoted an expected pension of 27/60ths of final pensionable salary her expected pension would, on the basis she argues for, in fact be 32/60ths of final pensionable salary.

MATERIAL FACTS

3. The Scheme, an insured arrangement underwritten by Sun Life, began on 1 February 1974 and Mrs Franks joined the Scheme when it began. The Employer has always acted as the Trustee of the Scheme. The Employer was originally Mr AJ Skinnard (Mr Skinnard) and Mr PN Fairley (Mr Fairley), carrying on business in partnership (as solicitors) under the name of “Skinnards”. Some time between 1976 and 1981 Mr Skinnard retired, the Employer became “Fairley & Co” and the Scheme was renamed.

4. The partnership of Fairley & Co is purportedly the trustee of the Scheme. The effect of this is that the trusteeship vests personally in the partners of Fairley & Co, Mr Fairley and Mr Freeman.

5. An announcement, dated December 1973, was issued to the members of the Scheme.  Under “PENSION TO BE PROVIDED” in the announcement there was the following wording:

“On retirement on the normal retirement date you will become entitled to a pension (payable monthly) which will continue for the rest of your life.

The annual amount of pension to be provided will be calculated as follows:

1/60th of your final pensionable salary for each complete year of service from the date of joining the scheme until your 65th birthday, (males) or 60th birthday (females) subject to a maximum total pension of two-thirds of your final pensionable salary or such smaller maximum as would be approvable by the Inland Revenue.”

6. The announcement did, however, also contain the following paragraph on page 1:

“The benefits under the scheme will be provided by an assurance policy effected with Sun Life Assurance Society Limited. We have every intention of continuing premiums at a level sufficient to secure the benefits outlined but future conditions cannot be foreseen. The benefits payable at any time will accordingly be limited to those actually secured under the policy.”

7. The Scheme Rules define “Policy” as a with profits pension policy providing for each member of the Scheme an annual pension of an amount not less than the “Scale Pension”, which is defined as “an amount mutually determined between the Employer and the Member …”

8. For a number of years Sun Life provided annual benefit statements showing Guaranteed Benefits and Target Benefits at retirement age, with the personal pension each cash sum would provide based on guaranteed annuity rates. Revised salaries were notified to Sun Life, who calculated revised benefits and contributions and advised the Employer of the new premiums due.

9. The benefit statement for Mrs Franks as at 1 February 1993 showed Guaranteed Benefits, but not Target Benefits. An Illustration of her benefits as at that date showed two Projected Funds, and the attaching notes indicated that the Projected Funds were based on standard LAUTRO assumed rates of return. The notes stressed that the benefits illustrated were merely an indication of what might possibly be available. For the purposes of the Illustration it was assumed that premium levels would not increase.

10. By 1998 Mrs Franks had become concerned that the Scheme seemed to be being administered as a money purchase scheme, whereas she had always understood it to be a final salary scheme providing a guaranteed level of benefit. She contacted Sun Life, who stated that the Scheme had always been a money purchase scheme. Sun Life said that they had had the ability to target a specific pension when the Scheme had been set up, but that, because of LAUTRO (and now Personal Investment Authority – PIA) regulations, they could no longer specifically target a set pension in their illustrations.

11. Mrs Franks says that, by giving revised salary details, but not details of revised benefits to be provided or revised contributions to be paid, only death-in-service benefits were increased for the 1990/91 and 1991/92 Scheme years. She says she telephoned Sun Life and was told to increase premiums in line with increases in salary. In any event, she says she was told that a review would be carried out and premiums payable would be adjusted 5 years before her normal retirement date.

12. Sun Life had assumed, in corresponding with Mrs Franks, that she was a trustee of the Scheme but, when they were told by Mrs Franks that she was not a trustee, they wrote to Mr Fairley and asked him to discuss the matter with Mrs Franks. 

13. Sun Life asked Fairley & Co in July 1999 to give them details of Mrs Franks’ current salary, so that a funding review could be carried out, in order to ensure that Inland Revenue maximum benefits were not likely to be exceeded. As a result of this review Sun Life advised Fairley & Co, in September 1999, that the maximum contribution that could be paid in respect of Mrs Franks was £26,800 pa, whereas the current contribution was £1,719.24 pa (£143.27 per month).

14. On 19 November 1999 Mrs Franks wrote to OPAS, the pensions advisory service, seeking assistance. Among other documents she produced her own schedule showing that, at the 1 February 1999 renewal date, her salary was £20,527, her target pension was £10,947.73 pa, the basic sum assured plus existing bonuses totalled £62,623.81, and the current annual premium was £1,719.24. 

15. The OPAS adviser wrote to Mr Fairley, whose response contained the following:

“I have always understood the Scheme to provide benefits based on final salary … I do not have any real doubts that the Scheme was set up on that basis.”

16. Sun Life wrote to Mr Fairley on 11 August 2000 and made various suggestions. Some specimen figures were to have been produced shortly, but Sun Life have now confirmed that these figures were not produced.

17. In response to a letter from the OPAS adviser Sun Life confirmed that they stopped illustrating targeted benefits around the time prescribed growth rates were introduced. LAUTRO did not allow targeting using current bonus rates, which was the targeting method Sun Life used. Fairley & Co could, however, Sun Life said, either have taken advice on funding or asked for the cost of target benefits using one of the prescribed growth rates.

18. In response to a further letter from the OPAS adviser Sun Life suggested that the shortfall, if any, in Mrs Franks’ benefits at retirement might not be as great as had been assumed. If premiums continued at the current level there would be a guaranteed fund on 1 May 2006 (when her pension was due to begin) of £66,728.35, to which further annual bonuses would be added, and a terminal bonus was also likely to apply. The maturity value of Mrs Franks’ policy might be in the region of £117,000, Sun Life said. The guaranteed annuity rate applicable at age 60 for a single life pension was 1/11th of the fund (9.09%), giving a single life pension of £10,633 pa, which was close to 32/60ths of the last advised salary of £20,527 (£20,527 x 32/60 = £10,947.73). The need to provide Limited Price Indexation (LPI) increases of the lower of the increase in the Retail Prices Index and 5% on any fund earned by premiums paid since April 1997 would, however, make benefits more expensive to provide, and a guaranteed annuity rate of 5.305% of the fund would apply to the purchase of LPI increases. Fairley & Co, as Trustee, Sun Life suggested, might like to increase premiums at the February 2001 renewal, as premiums had not been increased since 1999. The position could be checked at each renewal date, on request, and the benefits available at retirement could be predicted with more accuracy the closer Mrs Franks got to retirement age.

19. Mrs Franks then brought her complaint to my office. She believed that Sun Life had not sent renewal documentation to Fairley & Co since 1999.

20. Sun Life responded to the complaint and stated that they had received no reaction to the suggestion that Mr Fairley should discuss the matter with Mrs Franks, nor to their suggestion that the Employer might wish to consider reviewing premiums at the 1 February 2001 renewal date. Sun Life reiterated their willingness to assist Mr Fairley in reviewing the premium levels necessary to provide Mrs Franks with the level of retirement benefits she was expecting.

21. Mr Fairley did not respond to the complaint brought to this office, and Mrs Franks stated that he had not discussed the matter of her pension with her. She stated that she had not received any information about her benefits under the Scheme from either Fairley & Co or from Sun Life for approximately three years.

22. My investigator wrote to Mr Fairley to enquire whether, with the assistance of Sun Life, he was willing to increase premiums to meet Mrs Franks’ expectations, but received no response.

23. Sun Life confirmed to my investigator that another funding review was to be carried out as at 31 August 2002, and that the last increase in monthly premium had been of £10, with effect from 1 February 1999. Sun Life also confirmed that renewal documentation would have been sent to Fairley & Co for the 1 February 2000, 2001 and 2002 renewals, but that a review of Mrs Franks’ benefits five years before her normal retirement date had apparently not been carried out.

24. Mrs Franks has advised my investigator that her salary increased from £20,527 to £21,554 in June 1999, to £22,093 in June 2000, to £22,646 in June 2001 and to £23,190 in June 2002. She claims that account should be taken of these higher salaries in determining the increased premiums due for the 2000-2001 to the 2003-4 Scheme years, a Scheme year beginning on 1 February.

CONCLUSIONS

25. For nearly 20 years Sun Life administered the Scheme as a money purchase scheme designed to provide targeted final salary benefits. Fairley & Co advised Sun Life of revised salaries at the renewal date and Sun Life advised Fairley & Co of the increased premiums that needed to be paid to keep the Scheme on track and likely to provide the targeted final salary benefits. The revised premiums were apparently then paid by Fairley & Co. This changed, however, in 1993, when Sun Life had to use LAUTRO projections. Sun Life could no longer quote for targeted benefits as a matter of course, but no evidence has been presented to me that Sun Life explained this change in procedure adequately to Fairley & Co. This, in my judgement, constitutes maladministration by Sun Life. Henceforth the Scheme could only provide targeted benefits if Fairley & Co specifically asked Sun Life to quote for targeted final salary on the basis of one of the two LAUTRO projection rates in force at the time, but Sun Life appear never to have pointed this out to Fairley & Co. The Employer had no way of knowing, without making specific enquiries, what extra premiums were required to continue to try to meet the targeted benefits, and no assistance was given by Sun Life. This also constitutes maladministration. It is not sufficient for Sun Life to say (see paragraph 17) that Fairley & Co could either have taken advice on funding or asked for the cost of target benefits using one of the prescribed growth rates. When just revised salary details were given, but no specific increase in contributions or prospective benefits was requested, Sun Life merely increased life insurance cover, without asking if pension benefits were to be increased. This constitutes further maladministration. 

26. The funding reviews are only carried out every three years to try to ensure that the expected benefits will not exceed Inland revenue maximum benefit limits, so would be of no use to Fairley & Co unless maximum benefits (usually 2/3rds of final salary) were to be provided. In addition, a review was not carried out by Sun Life five years before Mrs Franks’ expected retirement date, and specimen figures were not produced following Sun Life’s letter to Mr Fairley on 11 August 2000.

27. In view of the comments made above I uphold the complaint against Sun Life.

28. Under the Scheme Rules “Policy” is defined as a policy providing an annual pension of an amount not less than the “Scale Pension”, which is defined as “an amount mutually determined between the Employer and the Member”. The pension mutually determined by Fairley & Co and Mrs Franks is a pension of 32/60ths of her final pensionable salary. No indication has been given to Mrs Franks by Mr Fairley that Fairley & Co no longer intended to continue premiums at a level sufficient to secure the benefits clearly promised in the announcement, so the assumption must be that Fairley & Co intends to meet the final salary pension target, particularly bearing in mind Mr Fairley’s comment to the OPAS adviser (see paragraph 15). I conclude that, as things stand, Mrs Franks, if she remains in service until her normal retirement date, has an entitlement to receive a pension of 32/60ths of her final pensionable salary, and appropriate directions are made below. 

29. The additional premiums required might not be as high as they appear to be (see paragraph 18), although the estimated maturity value of £117,000, assuming premiums continue at the current rate until normal retirement date, might prove to be optimistic. The guaranteed annuity rate of 9.09% is definitely advantageous in current investment conditions, although the need for the Scheme to provide LPI increases on any fund earned by premiums paid since April 1997 will involve additional costs that could not have been foreseen when the Scheme began in 1974. Sun Life are, however, willing to check the position for Fairley & Co at each forthcoming renewal date.

30. I conclude that Fairley & Co’s apparent failure to complete renewal documentation since 1999, and their failure to increase premiums in respect of Mrs Franks since then, constitute maladministration, and I uphold the  complaint against Fairley & Co. 

31. I consider that Mr Fairley’s failure to discuss Mrs Franks’ concerns over her pension with her, despite a number of requests to do so, undoubtedly caused her to suffer distress and worry, and also constitute maladministration, causing injustice, and an appropriate direction is made below.

DIRECTIONS

32. Sun Life shall, within 28 days of the date of this Determination, advise Fairley & Co of the additional premiums that should have been paid at the 1 February 2000, 2001 and 2002 renewal dates to keep Mrs Franks’ estimated pension in line with 32/60ths of pensionable salaries of £21,554, £22,093 and £22,646 respectively, based on the lower of the two prescribed growth rates.  

33. Fairley & Co shall pay these additional premiums to Sun Life in one lump sum within 28 days of being advised of the additional premiums required.  

34. Sun Life shall add to Mrs Franks’ fund whatever additional amount is required to bring her fund up to the value it would have reached if the additional premiums for the 2000-2002 renewals had been paid on time ie Sun Life shall from their own resources add the investment growth that would have accrued if the additional premiums had been paid in the normal manner.

35. Sun Life shall advise Fairley & Co at the time of the 1 February 2003 renewal, and at the time of subsequent renewals, of the additional premiums to be paid in respect of Mrs Franks to maintain her entitlement to a pension of 32/60ths of her final pensionable salary, and Fairley & Co shall pay the additional premiums required when they are due.

36. Fairley & Co shall, within 28 days of the date of this Determination, pay to Mrs Franks the sum of £500 as compensation for the distress and worry she has suffered as a result of their maladministration.

DAVID LAVERICK

Pensions Ombudsman
13 January 2003
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