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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr B Cope

Scheme
:
Labelwell Manufacturing Company Limited Discretionary Pension Scheme

Respondent
:
Norwich Union Life & Pensions Limited (Norwich Union)

THE COMPLAINT (dated 9 May 2001)

1. Mr Cope, through his representative Mr C Wheeler, complains of maladministration on the part of Norwich Union, in that the terms and conditions of the Scheme were changed, against the wishes of the trustees of the Scheme, to his detriment.  He adds that having made a contract, which he says incorporated a guaranteed annuity rate of 11.1%, to allow the Scheme to fund to the levels allowed by the Inland Revenue, Norwich Union restricted contributions for him to £1,750.00 per annum.  He complains that the alleged maladministration caused injustice, in particular that he and his wife have suffered loss equal to an annual pension of £3,000 per annum for him and a widow’s pension of £1,500 per annum for her.

PROVISIONS OF THE POLICY

2. Section 8 of the Benefit Schedule to Norwich Union’s policy for the Scheme headed “Capital Sum in lieu of Annuity” states

“£9.00 in lieu of each £1 per annum of Annuity subject to General Provision VI(e).”


General Provision VI(e) provides

“to take in lieu of all or any part of an Annuity hereunder (i) a reduced annuity of an amount to be determined by the Society commencing from the same date as the Annuity it replaces and payable during the lifetime of the Member and (ii) a reduced annuity of like amount or such smaller amount as may be notified commencing from the death of the Member and payable during the remainder of the lifetime of the person nominated in the request, provided such person survives the Member and subject to proof of age of the nominated person being furnished”  

MATERIAL FACTS

3. Mr Cope is a member of the Scheme which is a money-purchase arrangement insured with Norwich Union.  When the Scheme was established in 1978, Labelwell Manufacturing Company Limited (Labelwell), Mr Cope’s employer and trustee of the Scheme, took out a policy (the Policy) with Norwich Union to provide benefits for the Scheme members.  

4. Under the Policy, set amounts of deferred annuities, payable on the members’ normal retirement ages, are purchased for each member in return for level annual premiums.  The amount of the deferred annuity that will be purchased and the annual premiums payable for a particular member are set out in a benefit schedule.  As the Policy is a with-profits arrangement bonuses are added each year to the annuities which are purchased in the form of additional deferred annuities.  

5. Under the Policy deferred annuities first started to be purchased for Mr Cope in 1979, and between 1982 and 1998 the premiums for him, and consequently the deferred annuities, were increased.

6. In November 1998 Norwich Union wrote to Labelwell’s pension advisors as follows

“…in view of the current low rates of interest in the market place, it has been necessary for Norwich Union, like many other life offices, to review the terms and conditions of our contracts which currently offer a guaranteed annuity rate.

Our Pension Plus contract has been included in this review, and the decisions we have taken for these plans are that:-

· We will continue to meet any existing levels of guarantee, but

· we will not accept any future increases or new entrants into existing schemes on a Pension Plus basis.

These decisions have been taken in order to protect the interests of all our existing policyholders.

For your clients who hold a Pension Plus contract with us, any increases to current contribution levels or new entrants wishing to join current schemes will now be offered a unitised plan.

Increases to contribution levels for existing members will be written under our Executive Pension contract, and for these members we are currently offering special terms…

…

In view of this decision the increments which you have proposed will be available under the new Executive Policies which will be run under the existing Rules of the scheme.”

7. Mr Wheeler says:

7.1. The Scheme was established with the Norwich Union, and the rules of the Scheme were drafted by Norwich Union and signed by the Directors and Company Secretary of Labelwell.  

7.2. Norwich Union had sold the Scheme on the basis that only very small premiums would be required to ensure the policies were not paid up, and that the Scheme could be funded up to the levels allowed by the Inland Revenue just prior to a member’s retirement.

7.3. The Scheme has a guaranteed annuity rate of 9 to 1 or 11.1%.  This did not seem particularly generous given interest and inflation rates prevailing in 1978.  However, this guarantee is the reason that Norwich Union has given for reneging on the agreement made with Labelwell in 1978.  

7.4. He received oral advice direct from Norwich Union, prior to the establishment of the Scheme, that it would accept increments up to the level allowed by the Inland Revenue at a guaranteed annuity rate of 9 to 1.

7.5. This restriction on contributions has been particularly damaging to Mr Cope’s retirement benefits because in 1998 he was within six years of retirement, and Labelwell had not begun to fund for his benefits to a level that reflected his earnings.

7.6. If Norwich Union had not imposed a contribution restriction in respect of Mr Cope a further £90,000 of contributions would have been paid into the Policy.  If the value of these additional contributions were used to purchase an annuity on current annuity rates the loss to Mr Cope will be an annuity of approximately £3,000 per annum, plus a 50% widow’s pension, when compared to the annuity that could be secured on 1978 guaranteed annuity rates.

8. Norwich Union responded:

8.1. Its role with regard to the Scheme is as a product provider and it did not provide any advice to Labelwell about the suitability of the Policy.  

8.2. It reviewed its terms by which it accepts new business, which includes future increments and new members who may join the Scheme, and an alternative policy was offered to the trustee of the Scheme providing for increases in contributions.  Labelwell paid contributions into Norwich Union’s unitised policy which was offered as an alternative.   Labelwell was not precluded from paying additional contributions to the Scheme.  

8.3. Norwich Union is entitled to stipulate the terms under which it accepts any new business and in this case exercised its discretion to allow increments up to and including 7 May 1998.  

8.4. Norwich Union has a contract with the trustee of the Scheme, the terms of which are set out in a policy document.  There is nothing within the policy document that guarantees that premiums/contributions can be increased.

8.5. The Policy and the alternative policy offered are different, in that the former was written with guaranteed terms and the latter uses the value of the fund at retirement to purchase an annuity.  The Policy guarantees that in return for the premiums stated, the amount of deferred annuity set out in the benefit schedule attaching to the Policy would be provided.  At the moment, due to the current level of interest rates available, the terms offered are not as attractive as the terms available in 1978, when the Policy was established.  

8.6. The figures quoted by Mr Wheeler as the hypothetical and potential loss he claims Mr Cope has suffered, which is not accepted, is purely due to the differences resulting from the guaranteed terms available in 1978 and the terms available today.   

CONCLUSIONS

9. The alleged changes are not to the terms and conditions of the Scheme, which are contained in the rules of the Scheme, but to the terms and conditions of the Policy.  The terms and conditions of the Policy are contained in the policy document and the benefit schedules attaching to that document.  

10. Mr Cope has complained that Norwich Union has restricted contributions to the Scheme by not allowing his benefits to be funded up to the levels allowed by the Inland Revenue.  I do not agree that Norwich Union has restricted the contributions that can be paid into the Scheme.  In fact, Norwich Union has no powers to make such a restriction.  The evidence shows that Labelwell has increased contributions to the Scheme since 1998.  I therefore do not accept the claim that there has been any restriction by Norwich Union to prevent Labelwell from funding Mr Cope’s benefits up to the levels allowed by the Inland Revenue.

11. The restriction imposed by Norwich Union is that increases to contributions after 1998 could not be paid into the Policy.  This essentially meant that Labelwell was unable to purchase additional deferred annuities under the Policy for Mr Cope after 1998.  However, since 1998, Labelwell was offered by Norwich Union, and has been contributing to, an alternative policy.  The alternative policy provides a cash fund at retirement which is then used to purchase an annuity for the member.  The reduction in annuity rates over recent years means that less annuity can be secured for a given sum of money at retirement.  Therefore, if the current trend of low annuity rates continues in the future, the combined annuity Mr Cope could expect to receive at retirement from the Policy and alternative policy would be lower than it would be if contributions to the Policy had continued.  This would appear to be the central issue to this complaint.  

12. Mr Wheeler has stated that the rate of 9 to 1 is a guaranteed annuity rate and that the Norwich Union had orally advised him, prior to the establishment of the Scheme, that increments would be accepted up to the levels allowed by the Inland Revenue at this rate.  I do not doubt that Mr Wheeler may have received oral advice from Norwich Union that the rate of 9 to 1 would apply to any increments to the annuity under the Scheme, in conversion to a cash sum, but I do not agree that the rate of 9 to 1 is a guaranteed annuity rate.  As explained above, the Policy is a deferred annuity contract under which the premiums paid buy deferred annuities.  Therefore, under such an arrangement there is no need to buy an annuity at retirement.  The rate of 9 to 1 is in fact a rate used to convert the annuity to cash to either allow the member to take a tax free cash sum at retirement, or to convert the annuity to a cash sum to enable a higher annuity to be purchased with another insurer.  

13. There is a guarantee under the Policy, but this is not a guarantee to provide a pension on a 9 to 1 ratio.  The guarantee is set out on the benefit schedule attaching to the Policy and shows the amount of deferred annuity that would be secured in return for the premiums stated.   

14. A key issue is whether or not Norwich Union could refuse to accept increments under the Policy after 1998.  I have seen copies of the policy document and the benefit schedules for Mr Cope, and there is nothing in these documents which states that Norwich Union is obliged to accept increments under the Policy.  There is no other evidence to show that Norwich Union had agreed that it would accept increments under the Policy.  I therefore do not agree with Mr Cope that Norwich Union could not refuse to accept increment under the Policy.  For the reasons given in this paragraph and the paragraphs above, I do not uphold the complaint against Norwich Union.  

DAVID LAVERICK

Pensions Ombudsman

28 May 2002
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