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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C M Everett

Scheme
:
Teachers' Additional Voluntary Contribution Scheme

Respondent
:
Cornwall County Council (the Council)

THE COMPLAINT (dated 16 May 2001)

1. Mr Everett complaints of maladministration by the Council, in failing to deduct additional voluntary contributions (AVCs) from his salary between December 1997 and April 2000.  He claims that as a result of the alleged maladministration he has suffered an injustice.

MATERIAL FACTS

2. Mr Everett started making AVCs in April 1997 and was paying 6.25% of his salary.  He says that in May 2000 he received a notification from the Prudential Assurance Company Limited (Prudential), the insurer for the Scheme, which showed that contributions had not been paid between 1 April 1999 and 31 March 2000.  On further investigation into this matter, he discovered that no contributions had been paid on his behalf since December 1997.

3. Mr Everett says:

3.1. At no time had he ever given instructions, written or verbal, to anyone requesting that payment of his AVC’s should cease.

3.2. When he queried the matter with the Council he received the response that his AVCs were mistakenly not converted and transferred to a new payroll system which was installed during January 1998.

3.3. He did not consider that it was unusual that he did not notice from his payslips that his AVCs were not being deducted.  He adds that unless he had checked his payslip against the previous one the error would not have been obvious.

3.4. He was not aware of having received benefit statements from Prudential in 1998 and 1999 which would have alerted him to the fact that AVCs were not being deducted.

3.5. To remedy the situation he restarted his AVCs in August 2000, but back dated to April 2000, and paid 9% of his salary.  This would retrieve the situation if he continued in full time employment until normal retirement.  However, he has struggled to get back to full time employment and it is very likely that he will have to retire early as a result of poor health.

3.6. Prudential advised him that the amount of pension he has lost, as a result of his AVCs not being paid between December 1997 and April 2000, is equivalent to one year’s pensionable service in the Teachers’ Pension Scheme (the TPS).  He therefore suggests that the Council adds one year to his pensionable service under the TPS.

3.7. His employment with the Council terminated on 30 November 2001 and he is currently applying for early retirement on grounds of ill health.

3.8. This whole matter has caused him great distress especially as it came at a time when he was very vulnerable.

4. The Council responded:

4.1. It acknowledged that it had failed to transfer Mr Everett’s AVC record when in a new computer system was installed in December 1997.

4.2. Although it had caused the initial error, in its view, Mr Everett is responsible for the further errors.  It explained that when the new payroll system was implemented, to assist in ensuring payslip integrity, the first payslips despatched to employees were accompanied by a letter advising them of the new system.  Mr Everett admits that he does not check his payslip.  The payslip shows normal pension scheme contributions and AVCs separately for ease of checking.  The Council’s position is that it is reasonable to expect employees to check their pay details, and ancillary information, and report any discrepancies.  Mr Everett should have noticed an increase of just over £100 per month from his payslips and bank statements.

4.3. Prudential issues annual statements to contributors showing payments received and current values.  Mr Everett should have received statements in May 1998, 1999 and 2000.  He should have been alerted from these statements that his AVCs had ceased in December 1997.

5. Prudential has advised that if Mr Everett had paid AVCs of 6.25% of his salary between December 1997 and March 2000 he would have paid a total of £3,949.68 in contributions.  The value of these contributions including bonuses would be £4,491.02.

CONCLUSIONS

6. The Council admits that it had failed deduct Mr Everett’s AVCs from his salary between December 1997 and April 2000, and says that this is because of the implementation of a new computer system.  Such a failure is maladministration.  However, the Council has argued that Mr Everett should have noticed from his payslips that AVCs were not being deducted, because he was receiving a higher net monthly amount, and he is therefore partly responsible for the on-going error.

7. I do not accept that the Council can absolve themselves of responsibility in that way.  The onus for deducting contributions from Mr Everett’s monthly pay lay with the Council.

8. In one sense the Council’s maladministration did not result in any direct financial loss to Mr Everett: instead of the money being paid for his AVCs it was paid directly to him.  He would however have saved some income tax had the money been deducted in accordance with his instructions.  The loss of that tax advantage represents a financial injustice to him.

9. I further consider that Mr Everett has suffered injustice in the form of the inconvenience of having to complain and bring the matter to me.

DIRECTIONS

10.
Subject to Mr Everett’s agreement (to be notified to the Council within 28 days of this determination), the Council shall within 28 days of receiving his agreement pay Prudential £4,491.02 to augment Mr Everett’s AVC fund.  The Council may recover from Mr Everett the AVCs that would have been deducted from his salary between December 1997 and March 2000, ie £3,949.68, less the tax relief he would have received, but in doing so he should be allowed to pay the outstanding sum by monthly instalments over a period of five years.  No payment as set out in this paragraph need be made by the Council if Mr Everett declines to give his consent

10. In addition the Council shall forthwith pay Mr Everett £100 to compensate him for the inconvenience he has suffered.

DAVID LAVERICK

Pensions Ombudsman

2 August 2002
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