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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Wilde

Scheme
:
BBC Pension Fund

Employer
:
British Broadcasting Corporation (BBC)

THE COMPLAINT/DISPUTE (dated 20 August 2001)

1. Mr Wilde alleges that he was improperly refused an Incapacity Pension from the Scheme.  He says that he has suffered injustice consisting of financial loss.

2. In particular, Mr Wilde alleges that:

(i) The BBC’s Senior Medical Officer had wrongly pre-supposed that he could, and should, have had a more major operation than the one being proposed by his specialist at the time of dismissal.

(ii) Proper account was not taken of his secondary ailment of lower back pain and, as there was no anticipated procedure that would relieve his back pain, his incapacity was permanent.

(iii) There was no medical evidence to support the view that there were good prospects of him being fit to resume employment in the future.

(iv) A suggestion that he could re-enter the employment market with graduated rehabilitation and work adaptation was not based on any of the medical evidence.

MATERIAL FACTS
3. In 1999 Mr Wilde, a Senior Broadcast Journalist and Programme Producer, applied to the BBC for an Incapacity Pension from the Scheme having been on sickness absence since 4 February 1998.

4. Rule 5A.7 of the Scheme, under the heading of “Incapacity Pension”, is as follows:

““Incapacity” means deterioration in health or injury which the BBC is satisfied, on the evidence of a medical practitioner appointed by it, is likely permanently and substantially to impair a Member’s earning capacity.”

5. In a medical report to the BBC about Mr Wilde dated 1 October 1999, the BBC’s Senior Medical Officer stated that:

“… an MRI scan showed an old fracture of the spine and disc problems which were operated on in June 1998.  Unfortunately, whilst the operation had been a success on the left side, he subsequently developed pain in his right leg and buttock.  A further MRI scan was undertaken by his specialist [a Consultant Neurosurgeon] which showed foraminal stenosis on the right side at L5/S1.  His specialist recommended a further operation to relieve the pressure on the nerve root at this level.

The current situation is that it appears he is unable to work because sitting down for long periods of time causes him pain.

…

There are conflicting opinions about Mr Wilde’s prognosis from 3 specialists.  His own consultant who has recommended an operation to alleviate his problems.  .. [A] report from a [Consultant Rheumatologist] who agrees an operation will alleviate some of his symptoms, but that he will still have significant back problems if he sits for prolonged periods due to degeneration in his lower spine.  In view of the doubt we agreed to ask for a further opinion from an Orthopaedic Surgeon who felt that the outcome following nerve root decompression would be favourable and the rest of the discs in his spine are healthy.

The three London BBC Medical Officers have considered the case and our opinion is:

At present he is waiting for an operation.  The probability is that the further planned surgery will substantially alleviate his pain, but as stated, this is difficult to predict until the results of the operation can be assessed.”


The report concluded that Mr Wilde was:

(i) Incapable of performing his normal duties;

(ii) but it was probable that he would become medically capable; and

(iii) he was medically capable of undertaking other forms of work provided that this did not entail work involving heavy lifting duties or involving repeated bending or twisting of the spine.

6. The BBC declined Mr Wilde’s application for an Incapacity Pension and he was dismissed on capability grounds with effect from 31 January 2000.

7. Mr Wilde appealed against that decision.  In a letter to the BBC dated 3 May 2000, solicitors acting on his behalf stated that:

· The point at issue was whether there was sufficient evidence of permanent and substantial impairment of Mr Wilde’s earning capacity.

· The Orthopaedic Surgeon had recommended that Mr Wilde should have a spinal fusion which would resolve his problems.

· Mr Wilde had recently discussed this opinion with his Consultant Neurosurgeon who did not recommend a spinal fusion and proposed to proceed with the original operation as intended.

· The explanation for the Consultant Neurosurgeon’s difference of opinion with the Orthopaedic Surgeon was provided by the Consultant Rheumatologist who had concluded that Mr Wilde’s condition would persist indefinitely and that he could be considered permanently incapacitated.

· Mr Wilde’s general practitioner had advised him that the appropriate speciality is neurosurgery, and although the Orthopaedic Surgeon may have reached a different conclusion (on the basis that a spinal fusion would do the trick), Mr Wilde will not have that fusion and his decision is entirely justifiable.

8. All of the papers, including additional medical reports received after 1 October 1999, were referred to the Senior Medical Officer who provided the BBC with a full review of Mr Wilde’s case dated 27 July 2000.  The following are extracts from that review:

Under the heading of “Clinical Notes”:

8.1
“… at that time [September 1999] the best information which was available was that the situation was potentially remediable with surgery and that it would not be possible to make a final assessment until that surgery had been completed.  Expectations would be that surgery would be successful and sufficient to allow return to normal social and work activities.  Indeed the surgeons would not have suggested the treatment had they not on the balance of probabilities been confident that this would be so.”

Under the heading of “Report Letters”:

8.2 “In February 1999 …[the Consultant Neurosurgeon] notes that “his present job involves a considerable degree of physical activity and after full discussion with him it has become apparent that he is finding increasing difficulties with his work.” On this basis, [the Consultant Neurosurgeon] said that “I have told him that I would be very happy to support his early retirement on medical grounds.” In relations to these comments [the Senior Medical Officer] clarified the nature of the work with the senior editor and a further note about this follows.”

8.3 [In a medical report dated 6 September 1999, the Orthopaedic Surgeon] notes that … the L5/S1 disc space was now degenerate and “it is time he has a fusion”.  … the lower back is otherwise extremely healthy and “there is no question on him having to retire although he may have difficulty in editing for about six months post-operation.” … [The Orthopaedic Surgeon] advised him to go ahead with the fusion and decompression of the right L5 nerve root if that was what was to be offered … Alternatively he could have the lesser surgery proposed by [the Consultant Neurosurgeon] but in [the Orthopaedic Surgeon’s] opinion the additional work of the fusion would add little more to the trauma of the operation.

8.4 “… in October 1999 …[the Consultant Rheumatologist] comments that having just received a copy of the scan from May of 1999 arthritic change is evident in the levels L4/5 and L5/S1, the appearance being as one would expect with the disc damage known to have take place at L5/S1.  This report notes that [it] is probable that the further planned surgery would settle the right leg pain but that it may not alter the back pain arising from the secondary osteoarthrosis, the effect being that Mr.  Wilde may continue to have significant back symptoms particularly if he sits for prolonged periods.  …[the Consultant Rheumatologist] further notes “I understand that the nature of Mr Wilde’s job is such that he needs to sit for prolonged periods.  If this is the case, and there is no way of changing this, then I believe it would be very difficult for him to manage such work in the future.” There seems to be quite a difference amongst the consultants about the nature of the work which Mr Wilde was doing, based on their discussions with him.”

Under the heading of “Medical Assessment”:

8.5 “The situation then [in September 1999] was that there was strong advice that the symptoms would be remediable with surgery, and the essence of any expected residual problem was that Mr.  Wilde would be advised to avoid heavy physical demand upon his back and that sitting for long periods at a desk without opportunity to move position might again result in problems for him.”

8.6 “In February 1999 [the Senior Medical Officer] had asked for some clarification about the work which would be expected in Mr.  Wilde’s job and a very useful letter from [Mr Wilde’s editor] explained that the work could be very varied.” [A full description of the job content then followed].

8.7 “I note that the evidence base upon which the decision in the medical assessment was necessarily made includes the Clinical Standards Advisory Group report on Back Pain from May 1994, which although concentrating on the management of low back pain in the first six months and the prevention of chronic disability is forceful in recommending active diagnostic triage, with physical therapy and rapid return of normal activities being the recommended route for most cases.  Of the less than 5% of patients who suffer true sciatica due to nerve root irritation or entrapment, only a small proportion fails to settle and then requires consideration of surgical treatment.  It seems to me that this was substantially the scenario until the referral to Whittington Hospital resulted in the recommendation for spinal fusion [in April 1998].  I note this point simply to identify that the symptoms which Mr.  Wilde reported … were being managed through his General Practitioner and Osteopath in accordance with that judgement.  … The report also records, although it is already well acknowledged that “the longer the duration of back pain and work loss, the less successful the outcome of treatment and the lower the chances of getting the patient back”.  Long delays while awaiting treatment do lead to chronic pain and disability … the comment is relevant to this case.”

8.8 “Further more recent information is in the Occupational Health Guidelines for the Management of Low Back Pain at Work, published … in March 2000.  … It is my opinion that [the contents of the report] may be relevant to this case and I note in this context that I have never met Mr.  Wilde and I am reviewing only the papers in the case file.  The report notes that low back pain is common and recurrent and is not a reason for denying employment in most circumstances.  This is not something in dispute but it is relevant because were Mr.  Wilde in fact to be a new applicant for this employment with this history it would be considered probably wrong in the context of the Disability Discrimination Act to refuse employment on that basis, as it ought to be possible to make reasonable accommodation to the work arrangements to allow the necessary amount of movement and flexibility and avoidance of prolonged sitting posture which resulted in problems.  … Again it is noted that there is strong evidence that the longer a worker is off work with lower back pain the lower their chances of ever returning to work, …”

8.9 “[Mr Wilde’s condition] is sufficiently significant to expert specialist orthopaedic consultant surgeons for them to recommend spinal fusion at this level.  A lesser operation to clear pressure on the nerve root on the left side which was originally effected was successful, and there is good reason to expect that proposed surgery of the same kind on the right side would also be successful.  The distinction between the two forms of surgery is essentially one of extent rather than of principle, and the fact that a neurosurgeon and an orthopaedic surgeon prefer different scopes simply reflects their clinical specialism.”

8.10 “With the proposed surgery it is reasonable to expect that Mr.  Wilde should sufficiently recover his capability to be able to undertake the kind of work described in the synopsis provided by the editor, especially given the flexibility afforded by the nature of the job and the use of varying technologies.”

8.11 “It remains my view impossible to give any further medical assessment until the results of the supposedly forthcoming surgery are evident in some months time.”

8.12 “Whilst I am quite content to accept that these consultants have the dominant knowledge in their field as to recommendations for treatment, I believe that they would also accept that as an accredited specialist in Occupational Medicine they would defer to my opinion as to fitness of task …”

9. Mr Wilde was provided with sight of all of the above medical evidence.  In an additional submission for the appeal hearing (which was held on 1 December 2000), Mr Wilde’s solicitors stated that:

· Primarily, Mr Wilde’s case concerned a dispute of medical opinion and the appropriateness of relying on the treating doctor; and

· a dispute of fact with regard to Mr Wilde’s job content.

With regard to the primary matter:

· Mr Wilde accepted that the surgery proposed by his Consultant Neurosurgeon would likely to be successful in dealing with his leg pain but the Consultant Neurosurgeon had advised him that he was permanently incapacitated due to his injury and unlikely to be able to continue in his present work.

· Similarly, the Consultant Rheumatologist had advised him that he was permanently incapacitated and that surgery would not fully alleviate his problem.

· When the BBC doctors came to make their decision they found fault with the opinion provided and, notably, ignored all guidance from these sources and sought alternative opinion from the Orthopaedic Surgeon.

With regard to the secondary matter:

· It was apparent that Mr Wilde’s job was predominantly sedentary but that the previous descriptions may have led to some misunderstanding in the post-operative advice and medical guidance given to Mr Wilde.  

· Mr Wilde found it extremely painful to sit or stand in one position for any length of time and he was advised to remain as mobile as possible to try and counter this.

· This advice had been conveyed to the BBC, but was seemingly ignored.

· Mr Wilde’s condition was due to a complex number of factors, not simply a prolapsed disc problem, which could not be addressed by a single spinal operation.

10. In a letter to Mr Wilde dated 28 March 2001, the BBC stated that:

“It is common ground of the several doctors you have consulted over the years that you have a chronic back problem, part of which requires and could be alleviated by surgery.  There will probably, though not necessarily, be some residual discomfort following completion of the surgical treatment, if it is done.  … the essence of the debate remains to the extent to which you can expect to be fit to resume paid employment in the future, given the natural history of your condition and the likely impact of any further treatment.

The central functions of a broadcast journalist are intellectual and cognitive abilities for research, analysis and ordering information.  In these areas your abilities are unimpaired.  Whether your back problem is such as to permanently and substantially impair your earning capacity is a matter of judgement.  It is expected that further treatment will relieve some of your symptoms.  There are good prospects of your being fit to resume employment in the future.  With graduated rehabilitation and work adaptation, there is no reason why you should be excluded from employment just because of your medical history.

On the basis of the information available at the time of your dismissal, I believe it was correct not to award you an incapacity pension.”

CONCLUSIONS

The First Allegation

11. The Orthopaedic Surgeon’s advice to Mr Wilde was to go ahead with a spinal fusion and decompression operation only if that was to be offered.  The Senior Medical Officer ventured in his medical report to the BBC of 1 October 1999 that the Orthopaedic Surgeon had felt that the outcome of Mr Wilde’s planned surgery of a decompression operation would be favourable and, in his review to the BBC of 27 July 2000, suggested that the two forms of surgery simply reflected the different clinical specialisms of the medical professionals.  The Senior Medical Officer gave no opinion to the BBC that Mr Wilde ought to have had a spinal fusion and there is no evidence to show that he had formed any pre-supposition about the matter.  The specialists’ differing views on Mr Wilde’s possible treatment served only to support the opinion that his medical condition was such that he was incapacitated at the time of his dismissal.  I do not uphold this aspect of Mr Wilde’s complaint.

The Second Allegation

12. It was because of the Consultant Rheumatologist’s opinion that Mr Wilde would be left with significant lower back pain problems after his planned surgery that the independent Orthopaedic Surgeon’s opinion was sought.  As the results of Mr Wilde’s treatment could not be predicted, whether or not any remaining lower back pain problems would be likely to cause him to be permanently incapacitated could not be known.  This matter, and whether Mr Wilde’s earning capacity would be impaired as a result, was subject to medical assessment and opinion.  Mr Wilde clearly feels that the BBC reached the wrong conclusion on the information available to them, but that is not the same as saying that proper account was not taken of that information.  The resulting decision was not perverse.

The Third Allegation

13. The first point to make is that whether or not Mr Wilde had good prospects of being fit to resume employment in the future is not quite the question which needed to be answered.  That question was whether Mr Wilde’s health was likely permanently and substantially to impair his earning capacity.  There was ample evidence (see paragraph 8) on which the BBC could reasonably conclude that such a question could be answered in the negative.

The Fourth Allegation
14. The Senior Medical Officer drew on Occupational Health guidance material with regard to graded rehabilitation and work adaptation in considering whether Mr Wilde could return to his former job if he was to suffer from possible lower back pain problems after his surgery.  This guidance material was referred to, and quoted from, by the Senior Medical Officer in his review to the BBC dated 27 July 2000, sight of which was given to Mr Wilde.  In my judgement, the guidance material about lower back pain and the opinion of the Senior Medical Officer, constituted appropriate medical evidence in this case.  I do not uphold this aspect of Mr Wilde’s complaint.

15. I am satisfied that the Senior Medical Officer asked the right questions and provided the BBC with a balanced view of all of the medical evidence available in Mr Wilde’s case.  I am also satisfied that the BBC’s decision not to grant Mr Wilde an Incapacity Pension was properly based on the medical evidence provided by, or obtained by, the Senior Medical Officer in accordance with the Rules of the Scheme.  I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

12 December 2002
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