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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Watkinson

Scheme
:
Local Government Pension Scheme

Administrator
:
Nottinghamshire County Council 

Employing Authority
:
Ashfield District Council

THE COMPLAINT (dated 15 May 2001)

1. Mr Watkinson alleges maladministration by Nottinghamshire County Council and Ashfield District Council in that he was provided with erroneous estimates of early retirement/voluntary redundancy benefits from the Scheme which induced him to retire on a date earlier than that in his best financial interests.  He says that he has suffered financial loss, inconvenience and disappointment because of the alleged maladministration.

MATERIAL FACTS

2. Regulation 13(1) of the Scheme, under the heading of “Meaning of "pay"”, states that:

“An employee's pay is the total of-

(a) 
all the salary, wages, fees and other payments paid to him for his own use in respect of his employment;

(b) 
the money value of any benefits provided for him by reason of his employment; and

(c) 
any other payment or benefit specified in his contract of employment as being a pensionable emolument.”

3. Regulation 21 of the Scheme, under the heading of “Final Pay”, states that:

“(1)
A member’s final pay for an employment is his pay for as much of the final pay period as he is entitled to count as active membership in local government employment…

 (2)
A member’s final pay period is the year ending with the day on which he stops being an active member…”

4. Regulation 22 of the Scheme, under the heading of “Other final pay periods”, states that:

“(4)
A member … may elect that instead of his final pay period being determined under regulation 21(2) …, it should instead be-


(a) … a year ending with a day-

(i) falling within the period of three years ending with the last day he was an active member, and 

(ii) of which that last day is the anniversary; …”

5. From 1 July 1997 to 30 September 1998, Mr Watkinson was in receipt of an honorarium for acting in a higher post with Ashfield District Council.

6. In July 1999, Mr Watkinson discussed the possibility of early retirement/voluntary redundancy with Ashfield District Council, as a restructuring was being considered and his post could be declared as superfluous.

7. In a letter to Nottinghamshire County Council dated 19 July 1999, Ashfield District Council requested what Mr Watkinson’s benefits would be from the Scheme if he left on 30 September 1999 on the grounds of redundancy, and stated that:

“Mr. Watkinson’s case is somewhat complicated in that he was “acting up” as a Director during 1997/98 and his best of the pension’s three year superannuable salary is year ending September 1998.  Mr. Watkinson’s superannuable salary ending 30 September 1998 was £39,354.*

An estimate of his superannuable salary ending 30th September, 1999, will be £35,229.75.

For your further information, his projected salary to 30th September, 2000, has been calculated as £35,373.  

 …

When advising on the above information, there is a need to give some advice to Mr.  Watkinson when the most beneficial time is for him to decide and take the redundancy package, I would, therefore, benefit from your advice as to the latest date he could finish with benefit of the enhanced salary.”

* 
This figure was incorrect.  Mr Watkinson’s actual earnings for the twelve month period ended 30 September 1998 were £39,648.75, ie £294.75 higher.

8. On 11 August 1999, Nottinghamshire County Council provided an estimate for Mr Watkinson which showed a Retirement Grant of £33,312.08 and an Annual Retirement Pension of £15,864.88, as at 30 September 1999, based on Final Pay of £39,354.00 (the “First Estimate”).  Nottinghamshire County Council stated that the latest date Mr Watkinson could benefit from the enhanced salary would be three years after his best year, which would be 30 September 2000.

9. Mr Watkinson says that he was assured by Ashfield District Council that the best twelve months’ earnings during the last three years could be used for the calculation of his benefits from the Scheme.  Ashfield District Council has not refuted that this was its understanding of how “Final Pay” was to be calculated for the purposes of the Scheme.

10. Mr Watkinson decided to postpone his retirement and opt for a date of 31 March 2000, but in order to ensure that his benefits from the Scheme would not be adversely affected by this decision, he asked Ashfield District Council for a further estimate.

11. In a letter to Nottinghamshire County Council dated 13 October 1999, Ashfield District Council stated that:

“Mr Watkinson now wishes to leave on 31st March 2000.  Based on the figures you sent back to us for the 30th September 1999, please can you calculate the pension benefits payable as at 31 March 2000.”

12. On 18 October 1999, Nottinghamshire County Council provided a further estimate (the “Second Estimate”) for Mr Watkinson which showed a Retirement Grant of £34,051.99 and an Annual Retirement Pension of £16,111.51, as at 31 March 2000, based on Final Pay of £39,354, ie the same Final Pay figure supplied by Ashfield County Council for Mr Watkinson’s earnings for the twelve months’ ended 30 September 1998 instead of the best twelve months pay period within the last three years ended 31 March, as provided in Regulation 22(4) of the Scheme.

13. Mr Watkinson has said that he was under no pressure to act as he had to serve a three month notice period and, in any event, his retirement was subject to Ashfield District Council’s approval.  This was duly granted and his service with Ashfield District Council was finally terminated on 2 April 2000.

14. On the same date, 2 April 2000, Mr Watkinson was informed by Nottinghamshire County Council that his benefits from the Scheme were for a Retirement Grant of £32,435.28* and an Annual Retirement Pension of £15,294.85*, based on Final Pay of £37,476.66.

* ie reductions of £1,616.71 and £816.66, respectively, as compared with the figures shown in the Second Estimate.

15. Ashfield District Council has stated that had Mr Watkinson asked for a retirement date of 30 September 2000, his request would have been accommodated.

16. Mr Watkinson has stated that he has managed to obtain some part-time employment since his retirement.

CONCLUSIONS
17. In the letter to Nottinghamshire County Council dated 19 July 1999, Ashfield District Council incorrectly stated the amount of Mr Watkinson’s twelve months’ pensionable earnings received in the period ended 30 September 1998.  As a result, Mr Watkinson’s estimated early retirement/voluntary redundancy benefits shown in the First Estimate were wrong.  The provision of incorrect information was maladministration by Ashfield District Council.

18. The Second Estimate was also wrong, in part because of the wrong pensionable earnings information but, more particularly, because Nottinghamshire County Council wrongly used Mr Watkinson’s twelve months’ pensionable earnings ended 30 September 1998 as his Final Pay.  I note that Ashfield District Council had asked Nottinghamshire County Council to base its calculation on the figures sent back for 30 September 1999.  That was a wrong basis, as both Council’s should have realised.  The provision of the Second Estimate based on incorrect Final Pay was maladministration by Nottinghamshire County Council.

19. The advice provided in the First Estimate by Nottinghamshire County Council that the most opportune date for Mr Watkinson to retire would be 30 September 2000, was correct.   Mr Watkinson was, however, misled by Ashfield District Council into believing that his benefit levels would be the same if he were retire at any date up to 30 September 2000.  This was additional maladministration by Ashfield District Council.

20. I am satisfied that, but for the combined maladministration by Ashfield District Council and Nottinghamshire County Council, Mr Watkinson would have opted for retirement on 30 September 2000, the date which would have been in his best financial interests.

21. I therefore uphold the complaint against Ashfield District Council and Nottinghamshire County Council.  I apportion the blame for the injustice caused to Mr Watkinson by the maladministration as one-quarter against Ashfield District Council and three-quarters against Nottinghamshire County Council.

22. Undoubtedly, Mr Watkinson suffered inconvenience and distress because of the maladministration identified above.

DIRECTIONS

23. I direct that, within 28 days of the date of this Determination, Nottinghamshire County Council shall:

23.1
recalculate Mr Watkinson’s early retirement/voluntary redundancy benefits from the Scheme as though his Final Pay and benefits had been calculated as at 30 September 2000; 

23.2
pay to Mr Watkinson the difference between the Retirement Grant he would have received had he retired on 30 September 2000 and the amount he in fact received together with simple interest, calculated using the base rate for the time being quoted by the reference banks, from 30 September 2000 to the date of actual payment;

23.3
make arrangements to pay to Mr Watkinson, on an ongoing basis, the difference between the Annual Retirement Pension he would have received had he retired on 30 September 2000 and the amount he is now receiving; and

23.4
pay to Mr Watkinson the arrears of the increases in his Annual Retirement Pension together with simple interest, calculated using the base rate for the time being quoted by the reference banks, from the due dates of the monthly instalments from 30 September 2000 to the date of actual payment.

24. For the avoidance of doubt I should make clear that my direction does not mean that Mr Watkinson should be regarded by the Scheme as having retired on any different day than in fact he did.  Nor am I seeking any uplift in the Annual Retirement Pension he received between 2 April 2000 and 30 September 2000.  In reaching my decision I have taken into account the fact that Mr Watkinson, quite properly, took steps to mitigate his losses by obtaining some part-time employment and also that he had the benefit of being retired from his normal full-time occupation after 2 April 2000.

25. Had I not been dealing with statutory bodies I would have expressed the direction at paragraph 23.3 in terms of requiring the purchase of an annuity to secure the required additional Annual Retirement Pension.  That remains an option open but I recognise that there may be more economical ways to ensure that the additional amount required is provided.

26. In addition, Mr Watkinson should receive £200 appropriate redress for the distress and inconvenience caused to him in having to pursue the matter.

27. The costs of providing the redress identified in these directions shall be met one-quarter by Ashfield District Council and three-quarters by Nottinghamshire County Council.
DAVID LAVERICK

Pensions Ombudsman

24 March 2003
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