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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E Hughes

Scheme
:
Local Government Pension Scheme (LGPS)

Employer
:
London Borough of Havering (Havering)

THE COMPLAINT (dated 31 May 2001)

1. Mrs Hughes has complained of injustice as a consequence of maladministration on the part of Havering in that they failed to ensure that Additional Voluntary Contributions (AVCs) were deducted from her salary.

Local Government Pension Scheme Regulations 1997 (as amended)

2. Regulation 52 provides,

“Power of employing authority to increase total membership of members leaving employment at or after 50

(1) An employing authority may resolve to increase the total membership of a member who leaves his employment on or after his 50th birthday.

(2) The additional period of membership must not exceed-

(a) the member’s total membership on the date he leaves employment (“the relevant date”);

(b) the period by which that period falls short of 40 years;

(c) the period by which that period would have been increased if he had continued as an active member until he was 65; or

(d) 6 243/365 years,

whichever is the shortest.

(3) A resolution under paragraph (1) may only be passed during the period-

(a) beginning one month before the relevant date, and

(b) ending 6 months after that date.

(4) If such a resolution is passed before the relevant date it is conditional on the satisfaction on that date of the conditions for its making.

(5) The death of the member after the relevant date does not affect his former employing authority’s power under this regulation.

(6) The relevant additional period may only be counted as a period of membership if-

(a) the administering authority and the employing authority agree before the expiry of the relevant period that the employing authority will pay increased contributions under regulation 79 to meet the cost of the increase in membership, or

(b) the employing authority make the payment required by regulation 80(1) by reason of the resolution within that period.

(7) The relevant period is the period of one month beginning-

(a) with the date the resolution was passed, or

(b) if by virtue of paragraph (4) the resolution was conditional, with the date on which the member leaves his employment.

(8) If neither paragraph (6)(a) nor (6)(b) applies, the resolution shall cease to have effect.

(9) If a person has been credited with a period of service under regulation 8 or been paid compensation under regulation 32 (SI1999/1212) of the Local Government (Discretionary Payments) Regulations 1996 or regulation 8 of the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2000 (SI2000/1410) in respect of a cessation of employment, no resolution may be passed under this regulation by reason of that cessation.

(10) If a person becomes entitled on leaving an employment to an ill-health pension under regulation 27 calculated by reference to an enhanced membership period, no resolution may be passed under this regulation by reason of his leaving that employment.”

3. Regulation 89 provides,

“Deduction and recovery of member’s contributions

(1) An employing authority may deduct from a person’s pay any contributions payable by him under these Regulations.

(2) …

(3) The appropriate administering authority may recover any sum remaining due and not deducted under paragraph (1) or (2)-

(a) as a simple contract debt in any court of competent jurisdiction, or

(b) by deducting it from any payment by way of benefits to or in respect of the person in question under these Regulations.”

Background

4. Mrs Hughes had arranged to pay AVCs to secure additional service under the LGPS whilst working for Essex County Council.  She was to pay an additional 9% contribution for the period 22 May 1991 to 21 May 2012 to secure an additional period of membership of 9 years and 247 days.  This agreement should have carried across when Mrs Hughes transferred to Havering on 3 August 1992.  The statutory notification issued to Mrs Hughes when she joined Havering notes her additional period of service of 9 years and 247 days and that her additional contribution is 9% of salary.

5. According to Mrs Hughes, her husband noticed that the AVCs had not been deducted from her February 1997 salary and then that they appeared not to have been deducted for the previous four years.  She wrote to Havering on 3 March 1997 querying this.

6. Havering confirmed on 11 June 1997 that, as a result of a clerical error, AVCs had not been deducted from 3 August 1992 to 31 March 1997.  They informed Mrs Hughes that arrears of £8,369.66 were outstanding.  

7. Havering also said that they would contact the Inland Revenue to see if tax relief would be allowed on the outstanding contributions.  The Inland Revenue confirmed on 12 June 1997 that Mrs Hughes could not pay in excess of 15% of her earnings in any tax year.  Mrs Hughes was already paying 6% ordinary contributions and 9% AVCs.  Havering wrote to Mrs Hughes on 20 June 1997 confirming this and quoting estimated benefits at normal retirement age.  They quoted a pension of £9,675 and a lump sum of £29,025 but did not indicate what salary or service this was based upon.  In the same letter they informed Mrs Hughes that the LGPS 1995 Regulations provided for a member to pay a lump sum contribution when they were already paying 15% contributions.  However, they explained that the Inland Revenue had advised that this was an error and the matter had been referred to the Department for the Environment.

8. Mrs Hughes also contacted her union, Unison, and a representative wrote to Havering on her behalf in August 1997.  They did not receive a reply and so they followed this up in May 1998 and again in June 1998.  Havering wrote to Unison on 11 June 1998 acknowledging receipt of Unison’s letter and saying that the complaint was being looked at under the Council’s Complaint Procedure.  Havering next wrote to Unison on 24 August 1998 confirming the amount of the outstanding contributions as £8,369.66 for the period 3 August 1992 to 31 March 1997.  Havering confirmed that the Inland Revenue would not permit her to pay in excess of 15% of her earnings.  Havering then said that the sum had become an interest free loan to Mrs Hughes because no interest would be added before it was paid.

9. Mrs Hughes next heard from Havering when they wrote to her on 7 September 1998 again confirming that the Inland Revenue would not permit her to pay contributions in excess of 15% of her pensionable pay.  Havering explained that the arrears could only be deducted from Mrs Hughes’ lump sum on retirement.  They also said that they had referred Mrs Hughes’ case to the Department of the Environment.

10. Mrs Hughes decided to use the Internal Dispute Resolution (IDR) procedure and, at stage one, her complaint was referred to Bacon & Woodrow as the ‘appointed persons’.  Bacon & Woodrow made further enquiries of Havering on 7 May 1999 and 6 July 1999.  Bacon & Woodrow had a response from Havering on 21 July 1999, which stated that Mrs Hughes would not receive any less pension benefits on retirement as a result of Havering’s clerical error.  Havering also pointed out that, in their opinion, Mrs Hughes could invest the £8369.66 and make a considerable financial gain before the sum was recovered from her pension benefits.  Bacon & Woodrow responded on 2 August 1999.  They pointed out that they could not make a formal decision until Havering had heard from the Department for the Environment, Transport and the Regions (DETR).  Havering failed to respond to this letter.

11. Mrs Hughes contacted the pensions advisory service, OPAS, in March 1999 and they contacted Havering on her behalf.  Havering did not respond to OPAS’ letter nor to subsequent letters.  On 1 May 2001 Havering wrote to the DETR asking for their views on whether Mrs Hughes could pay the arrears.

12. Havering wrote to OPAS on 8 June 1991 apologising for the delay in responding and reiterating the point that the Inland Revenue would not allow Mrs Hughes to pay more than 15%.  They went on to say,

Mrs Hughes was subsequently informed that I intend to deduct the amount owing from her Lump Sum Retirement Grant at retirement.  Regrettably Mrs Hughes was simply informed of this intention and the benefit to her of this course of action was not pointed out to her.  The amount would be deducted without interest and could be recovered as late as May 2013.  The investment returns which Mrs Hughes could achieve on an amount of £8369.66 over a period of almost 16 years (plus the 4½ years during which the contributions were not paid) would in all likelihood far outweigh the fact that tax relief has not been given on the contributions.

For example:-

Notional value of not paying the contribution until age 65
£8369.66 invested over 16 years at 4% p.a.  would grow to £15676.22 a yield of £7306.56 (this does not take account of the further returns which could have been achieved on the contributions over the 4½ year period when they were not paid).

Notional value of 22% tax relief at age 65
£1841.33 (22% tax relief on £8369.66) invested over the same period at 4% would grow to £3448.78, a yield of only £1670.45.

As you can see from the above, the possible gain to Mrs Hughes from my proposal is potentially far greater than the potential loss due to her not receiving tax relief.  I, therefore, believe that my offer to deduct the amount from the Lump Sum Retirement Grant at retirement (without interest) is a fair one.

The situation has been slightly complicated by the fact that Mrs Hughes is now a member of the Local Government Pension Scheme within the Essex County Council fund and may wish to transfer her accrued pension rights to that fund.  If Mrs Hughes decides to proceed with the transfer I will arrange with Essex County Council for them to deduct the amount owing from her Lump Sum Retirement Grant at retirement in the same way that I have proposed so that Mrs Hughes will benefit in the same way with this Authority bearing the cost.”

13. The DETR wrote to Havering on 12 July 2001,

“…I note that the error by the Council not to deduct additional contributions in accordance with Mrs Hughes election was not discovered until 1997, some five years after she joined the council.  This begs the question as to why Mrs Hughes herself did not bring the matter to the council’s attention.  But if she is found not to be at fault then it seems to me that there is a question mark over whether the pension fund/employer can reclaim the outstanding contributions.

If the employer accepts responsibility for the error then it maybe that they would wish to consider using the powers available to them under regulation 52 of the 1997 Regulations to augment a period of service.  Alternatively Mrs Hughes may wish to consider paying from her lump sum retirement grant.”

14. Havering have said that they did consider using Regulation 52 but concluded that it would be inappropriate in the circumstances.  Havering have also explained that the concern expressed by the Inland Revenue was in respect of a member paying a lump sum contribution whilst paying the maximum contributions.

15. Both Mrs Hughes and Havering have provided copies of payslips dating back to the period in question.  Havering have also provided a summary of Mrs Hughes’ salary from August 1992 to June 1993, which shows AVC arrears were deducted for five months between November 1992 and March 1993 at £90 per month and that £5.89 was refunded in April 1993.  This amounts to arrears of £444.11.  The payslips from this period do not distinguish between ordinary contributions and AVC, whereas the current payslips show ordinary and added years contributions separately.

Calculation of arrears of AVC

16. Havering have provided a copy of their calculation of the amount of outstanding contributions.

“Reckonable Pay
3.8.92

£20,217

1.6.95

£21,357

1.7.93

£20,523

1.4.96

£21,978

1.7.94 £20,955

3.8.92 to 30.6.93
1029/31 x £20,217/12

=

£18,423.55

1.7.93 to 30.6.94
12 x £20,523/12

=

£20,523.00

1.7.94 to 31.5.95
11 x £20,955/12

=

£19,208.75

1.6.95 to 31.3.96
10 x £21,357 x ½

=

£17,797.50

1.4.96 to 31.3.97
12 x £21,978 x ½

=

£21,978.00
£97,930.80
£97,930.80 x 9%

=

£8,813.77

Less amount paid

=

£444.11
Nov 92 – April 93

Total Due


=

£8,369.66”

CONCLUSIONS

17. It was clearly maladministration on the part of Havering not to deduct the additional contributions when Mrs Hughes joined them.  I am surprised, however, that Mrs Hughes failed to notice.  Whilst I accept that the earlier payslips do not show additional contributions separately, it is obvious from only a cursory glance that the superannuation being deducted is less than 10% of Mrs Hughes’ gross salary.  Given that Mrs Hughes was expecting to pay 15% of her salary, this would have been quite an easy discrepancy to detect.  This, however, does not excuse Havering’s maladministration.

18. It remains for me to consider whether and to what extent Mrs Hughes suffered any injustice as a consequence of the maladministration.  It would be unreasonable for Mrs Hughes to expect to be credited with the additional service without contributing to it.  I agree with Havering that the use of regulation 52 in these circumstances is inappropriate.

19. Havering have argued that the arrears should be viewed as an interest-free loan of £8,369.66.  They have also argued that a notional investment return on £8,369.66 over the period to Mrs Hughes’ 65th birthday (16 years) is likely to exceed a notional ‘cost’ of the loss of tax relief (at 22%) over the same period.  However, the investment return calculated by Havering assumes that £8,369.66 was invested as a lump sum in 1997, which does not mirror reality.  In reality Mrs Hughes does not have this sum available to her as a lump sum to invest.  Her actual ‘benefit’ from Havering’s maladministration has been to have the additional contributions available to her as additional income over the period 1992 to 1997.  This benefit must of course take account of the higher tax Mrs Hughes paid for this period and will thus be less than the £8,369.66.  If I assume a tax rate of 25% (to allow for the higher rate of tax that has applied in the past), this amounts to approximately £6,277 over five years.

20. If Mrs Hughes agrees that the outstanding contributions are to be deducted from her retirement lump sum, then she will not lose any of her additional service.  That additional service, if it had been paid for at the correct time, would have cost Mrs Hughes £8,369.66 less tax relief.  It will now cost her £8,369.66 without tax relief.  The tax relief therefore represents a loss to Mrs Hughes consequential to Havering’s maladministration.  However, against that loss must be set the benefit to Mrs Hughes of receiving £8,369.66 additional income over the period 1992 to 1997.  Tax rates will of course vary over time but it seems likely that the lost tax relief will amount to less than the additional income Mrs Hughes received over the period from 1992 to 1997.  Of course, the benefit to Mrs Hughes is not the actual income itself, since she will lose that when the amount is deducted from her retirement grant, but the beneficial use of that income over the five year period.  This will inevitably be difficult to quantify but, on balance of probabilities, is likely to offset the loss of tax relief for Mrs Hughes.  I am satisfied therefore that there has been no financial loss to Mrs Hughes as a consequence of Havering’s maladministration.

21. Mrs Hughes has said that she started paying AVC because she was unable to accrue a full pension.  She also said that to have her pension further eroded was a major blow for her and that the lack of answers from Havering has been extremely frustrating and stressful.  However, provided Mrs Hughes agrees to the deduction of the outstanding contributions from her retirement grant, her pension will not be eroded.  Nevertheless, I agree that Havering could have responded to Mrs Hughes and her representatives in a more timely manner.  They failed to provide Mrs Hughes with the solution to her problem until over a year after she had first drawn the error to their attention, which will have added to Mrs Hughes’ uncertainty unnecessarily.  Mrs Hughes has suffered injustice in the form of distress as a consequence of the maladministration by Havering and that distress was unnecessarily added to by Havering’s tardy response.  For this reason I uphold her complaint against Havering.

DIRECTIONS

22. I direct that Havering shall pay Mrs Hughes £150 as redress for the distress caused by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

31 May 2002
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