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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
M A J Allen

Scheme
:
Local Government Pension Scheme

Respondent
:
The Royal Borough of Windsor and Maidenhead (as successor authority to Berkshire County Council) (the Council)

MATTERS FOR DETERMINATION

1. Mr Allen alleges that the Council wrongly reduced his early retirement pension from the Scheme and claimed repayment of amounts apparently overpaid.  He says the reduction came about because the Council incorrectly reassessed the amount of his performance bonus to be included in his Remuneration for benefit calculation purposes.  Mr Allen also claims that he has suffered worry and inconvenience.

2. Some of the issues before me might be seen as matters of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE SCHEME

3. When Mr Allen retired the Scheme was governed by The Local Government Superannuation Regulations 1986 (the Regulations).

4. Under the Regulations the calculation of retirement benefits from the Scheme depended, among other things, on a member’s ‘Remuneration’.  Remuneration is defined in Schedule 1 of the Regulations as follows:

“… all the salary, wages, fees, poundage and other payments paid or made to an employee as such for his own use and the money value of any apartments, rations or other allowances in kind appertaining to his employment.”

Some items were specifically excluded from the definition of Remuneration, namely non-contractual overtime, allowances for office accommodation and clerical assistance, travelling and subsistence allowances and other expenses incurred by employees for the purposes of their employment and payments to departing employees in lieu of holiday pay and notice.

MATERIAL FACTS

5. Mr Allen held a senior post with the Council until his early retirement at age 54 on 30 November 1993.  He had been appointed to that post on 1 November 1986.  He was a member of the Scheme.

6. I reproduce below an extract from minute 8.06/93 of the Special Chairman’s Committee:

“CHIEF EXECUTIVE’S PERFORMANCE BONUS AND REVIEW ARRANGEMENTS

The Committee considered a report … concerning the arrangements for setting [Mr Allen’s] objectives for 1992/93.  This matter had been deferred from the Committee’s meeting on 7 July 1993.

The issue was closely related to the previous discussion.  [Mr Allen] once again expressed his dissatisfaction with the process, pointing out that the Committee had not set targets for him in September 1992, the start of the review year, or in November 1992, when performance for 1991/92 was reviewed.  It would be unacceptable to impose targets retrospectively and he would lodge a grievance if this was the case.”

7. During the summer of 1993 Mr Allen agreed with the Council to accept redundancy terms including terms for early retirement.  Mr Allen was assisted by an Adviser (who was also a solicitor) provided by his Professional  Association.  The Adviser wrote to the Council on 11 August 1993 recording the essential details of the agreement reached.  Item 5 of the letter said:

“Mr Allen would be paid a one-off performance bonus for the period from 1.11.92 to 30.11.93 at a rate of 9.9% of salary.”

8. The salary referred to in this letter was Mr Allen’s salary as at 31 March 1993 (it was increased as from 1 April 1993) although his bonus could have been based on his actual salary received over his final 12 months’ service.  Mr Allan says that he and his adviser were not trying to wring the last penny out of the Council but were trying to negotiate a lump sum and pension for him which were reasonable given that he was giving up his local government career. 

9. The constructive tone of the negotiations is revealed in the Council’s reply to this letter the following day, 12 August 1993.  The penultimate paragraph said:

“You will appreciate that we have acceded to your representations designed to ensure that the settlement is not vulnerable to challenge, reduces the cost to Council revenue and is tax efficient.  It is our understanding that in the event of challenge the Parties would co-operate to demonstrate the integrity of this settlement as being both helpful and reasonable in all the circumstances.  This would include the use of without prejudice correspondence but otherwise such details will be kept confidential.”

10. A Severance Agreement (the Agreement) was executed on 17 August 1993 terminating Mr Allen’s employment as Chief Executive with effect from 30 November 1993.  His pensionable service was augmented and his retirement benefits were based on Remuneration calculated over the final 12 months to 30 November 1993 of £112,593.98, made up as follows: 


Salary 1/12/92 – 31/3/93 = 4/12 x £89,440 = £29,813.33


Salary 1/4/93 – 30/11/93 = 8/12 x £96,500 = £64,333.32

[Performance] Bonus of 9.9% of £89,440 = 
£8,854.56

Retention bonus = 
£8,944.00

Car cash supplement 
£648.77

Total
£112,593.98

The car cash supplement was later altered with the result that Mr Allen’s Remuneration increased to £113,421.16.

11. Clause 3(d)iii of the Agreement explains the reference  to Mr Allen’s performance bonus.  It states:

“A performance bonus of 9.9% determined by the council in accordance with Mr Allen’s contract of employment, in assessing which the council has had due and reasonable regard to Mr Allen’s performance throughout the period of his current contract of employment since 1 April 1990.”

12. In late November 1993 the Council learnt that a complaint about the Agreement had been made to the District Auditor (DA), as a result of which it wrote to Mr Allen on 1 December.  Among other things the letter explained that the Council had obtained Counsel’s opinion and had concluded that the Agreement was not ultra vires.  The letter also included the following:

“It is right, however, to draw to your attention the fact that the Council is instituting payment on condition that if, pursuant to challenge and contrary to the Council’s view, any element of the Agreement is found to be ultra vires, then the Council would look to you for repayment of any amounts that it was not lawful for it to pay.”

13. The Council’s Solicitor submitted a report about the Agreement to the Council’s Urgency Committee on 1 December 1993.  Item 9 of the annexe to the report dealt with Mr Allen’s performance bonus and revealed that no objectives had been formally set for Mr Allen.  The Solicitor advised that the 9.9% could be said to be in recognition of a number of earlier initiatives which had come to fruition in the final few months of Mr Allen’s service.

14. After some four years,  the DA concluded that an element of the calculation of Mr Allen’s benefit entitlement under the Agreement was ultra vires.  The element in question was the extent to which Mr Allen’s performance bonus had been included in his Remuneration for calculation purposes.

15. For much of this time the Council and the DA had been in contact with each other and the Council wrote at intervals to Mr Allen’s Adviser to let him know what was happening.  However, the Adviser had ceased acting for Mr Allen when Mr Allen had ceased to be a member of his Professional Association.  As a result, Mr Allen was not aware until July 1998 of the substance of the matter which had brought into question the validity of his retirement benefits. 

16. Eventually the Council accepted the DA’s interpretation of the Regulations and agreed that it had incorrectly provided for Mr Allen’s performance bonus in the calculation of his Remuneration for benefit calculation purposes and that it would be necessary to reduce his pension and seek repayment of what had been overpaid.

17. On 11 March 1998 the Council applied to the Secretary of State for the Environment (DETR) for the overpayments to be sanctioned under sections 19 and 20 of the Local Government Finance Act 1982.  The DETR replied on 22 April 1998 declining the Council’s application.

18. With effect from 1 July 1998 Mr Allen’s pension was reduced by £277.92 per month and he was asked to repay overpayments of pension and lump sum amounting to £22,682.  Since then, the reduction in pension has been maintained but no further action has been taken to recover the supposed overpayment.

The Performance Bonus issue
19. For Mr Allen the optimum calculation of his Remuneration was over the 12 months ending on the date of his retirement ie 1 December 1992 to 30 November 1993.  This included the performance bonus of £8,854.56.

20. Mr Allen contends that the DA and the Council made a mistake about his performance year for bonus calculations and makes the point that they were not involved in the negotiations in August 1993 which led to his early retirement.  He suggests that the Council accepted the DA’s view of the facts which is inconsistent with  the evidence available.

21. Mr Allen contends that his Adviser’s letter to the Council of 11 August 1993 represented the culmination of the negotiations between the parties and is the best and clearest evidence of the Council’s  intentions in 1993.  He says that the letter was not a step in the negotiating process and cites the Council’s reply of 12 August 1993 as evidence of this.

22. Mr Allen concedes that according to his Adviser’s letter of 11August 1993, his performance bonus of 9.9% of salary was explicitly stated as relating to the period 1 November 1992 to 30 November 1993, the final 13 months of his service.  He accepts that only 12/13 of his performance bonus should have been included in his Remuneration.

23. A statement dated 27 October 2001 from the person who was the Council’s Assistant Personnel Officer from February 1987 to February 1993 sheds light on Mr Allen’s performance bonus year:

“Originally his ‘bonus year’ commenced in November each year, which was the anniversary of his commencement with the Council.  That later changed and his new contract from 1 April 1990 predicated an April to March bonus year, although it did not actually prescribe a start or finish date.  Councillors finally set targets in July 1990 after protracted discussion.  However when they came to review [Mr Allen’s] performance in May 1991 they found it impossible to agree an assessment of performance.  To find a solution they agreed with [Mr Allen] that his basic salary should be increased to the median for [Chief Executives] in comparable sized authorities since it had hitherto been below.

At that stage they accepted their own need for training in the performance management processes and asked me to organise this.  The training was delivered by …, a company with particular expertise in performance management processes.  During the training event it became clear that there was a need to separate the performance management process from the annual review of the core job.  It was considered by all parties and shown by … that the necessary framework for open dialogue about priorities and corporate focus was being dominated by bonus issues.

As a consequence of the discussions at the training event I produced an entirely new scheme which was considered and approved by the Chairman’s Committee in September 1991, with targets set for [Mr Allen] for the period to August 1992.  They also decided that the performance management scheme would henceforth be separated from the annual review of [Mr Allen’s] core role and that to recognise the change in the bonus year the next bonus would have a multiplier of 16/12ths.  In the event the performance review did not take place until October and the bonus awarded was multiplied by 18/12ths because of the delay which had arisen. …

…

In suggesting that [Mr Allen’s] final bonus should be related to the municipal year 1992/3 the District Auditor has not properly taken account of the changes which were introduced to the scheme or the circumstances and timescales that applied.  Few officers other than the County Personnel Officer and myself were privy to these events and much of the discussion took place in informal meetings or closed Committees.  It is therefore possible that the DA has confused [Mr Allen’s] annual salary review, ie the cost of living review with the performance management review.  As explained above these were explicitly separated in September 1991.

At no stage in my work on this matter in the Royal County was I able to achieve target setting and review within the municipal year, and in September 1991, following external advice and training, it was accepted by the Chairman’s Committee that municipal year arrangements for performance review of [Mr Allen] would be inappropriate.”

24. Minute 8.06/93 of the Chairman’s Committee confirms that Mr Allen’s performance year started in the Autumn, not April.

25. The DA’s view with which the Council eventually agreed, was that it had been incorrect to include the performance bonus as if it had been earned over the 12 months immediately period prior to retirement.  The DA and Council’s  understanding was that Mr Allen’s salary and bonuses were geared to the financial year ending on 31st March each year.  On this interpretation, the performance bonus of £8,854.56 had accrued uniformly over the year ending on 31st March 1993.  This meant that only the performance bonus accruing over the four month period, 1 December 1992 to 31st March 1993, £2,951.52, fell in the last 12 months of his service and could be included in the calculation of Mr Allen’s Remuneration.  

26. The Council reasoned that if the bonus truly related to his final 12 months’ service then it would have been 9.9% of £94,146.65 (4/12 x £89,440 plus 8/12 x £96,500), giving a performance bonus of £9,320.52, an increase of £465.96.

27. The Council referred to the multipliers used to calculate performance bonus and mentioned in the minutes of meetings on 17 September 1991 and 26 October 1992.  It argued that these showed that the bonus year used as a basis of calculation was 1 April to 31 March.  

28. The Council’s case is that the performance bonus paid was calculated to run with the financial year and that the performance bonus included in Mr Allen’s Remuneration when he retired actually related to the year ending 31 March 1993 and to his salary for that year.

Mr Allen’s Contract of Employment
29. The Council has conceded that the question as to which was Mr Allen’s bonus year is not beyond all doubt.  His first contract, dated 1 November 1986, included the following:

“Performance Bonus:  An annual performance assessment of achievement in relation to performance criteria established by the Chairman’s Committee will be made as detailed in the enclosed report adopted by the [Council] on 12 July 1986.  An additional payment for performance may be made.”

30. According to the Council, an appendix to the July 1986 report states:

“For the year commencing with the date of appointment of the Chief Executive, the initial criteria, assessment and marking arrangements are set out below.”

31. The Council commented on this as follows:

“Unfortunately it does not appear to specify the period for which the bonus payment was assessed and whether or not it mirrored the period of assessment.”

32. Mr Allen’s second contract, dated 1 April 1990, provided for a performance bonus but made no reference to a review date:

“Performance Bonus:  An annual performance assessment of achievement will be made, targets and measures to be mutually agreed between yourself and the Chairman’s Committee.  An additional payment up to a maximum of 15% of basic salary may be made.”

CONCLUSIONS

33. Against the view that the bonus year related to a financial year is the following: 

(a) When Mr Allen was first appointed his bonus year started in November each year.

(b) In 1991 the Chairman’s Committee considered changing Mr Allen’s bonus year from April/March to July/August, a proposal Mr Allen supported.

(c) The Chairman’s Committee decided at its meeting on 17 September 1991 to adopt separate review dates for salary and performance bonus.  Salary was to be reviewed in April 1992 and performance bonus in August1992. 

(d) The statement from the Council’s Assistant Personnel Officer confirms the decision to separate the performance bonus year from the salary year.

(e) Minute 8.06/93 of the Special Chairman’s Committee confirms that September should have been the start of the review year.

(f)  Mr Allen’s adviser’s letter to the Council on 11 August 1993 confirms the agreement reached and refers to the performance bonus for the period 1 November 1992 to 30 November 1993.

(g) The Council’s reply of 12 August 1993 tacitly agrees to the 1 November 1992 to 30 November 1993 performance period and acknowledges the adviser’s part in ensuring that the Agreement was not vulnerable to legal challenge.

34. The evidence in favour of Mr Allen’s position is compelling and I uphold his complaint against the Council.  I note Mr Allen’s acceptance that the performance bonus included in his Remuneration should have been 12/13 of £8,854.56, or £8,173.44.  He has also suffered worry and inconvenience.  My directions follow.

DIRECTIONS
35. Within 28 days of the date of this Determination the Council shall recalculate Mr Allen’s retirement benefits from the date of his retirement on the basis that the correct amount of performance bonus to be included in his Remuneration was £8,173.44.

36. Also within 28 days the Council shall increase his pension to its correct level, taking into account pension increases.

37. Also within 28 days the Council shall pay the arrears due to Mr Allen, plus interest, less the amounts of pension and lump sum overpaid to him, excluding interest.

38. Interest shall be calculated on a daily basis at the base rate for the time being quoted by the reference banks.

39. Within 28 days the Council shall compensate Mr Allen for the worry and inconvenience he has suffered by paying him £500.

DAVID LAVERICK

Pensions Ombudsman

20 January 2005
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