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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr W D Connell

Scheme
:
Connell Cars Limited Pension Scheme

Respondent
:
Abbey Life Assurance Company Limited (Abbey Life)

THE COMPLAINT (dated 17 July 2001)

1. Mr Connell complains of maladministration on the part of Abbey Life, in that:

1.1. In January 1979 he was advised by Abbey Life to effect an Executive and Directors Pension Plan (Executive Plan) with a selected retirement age of 65. He says that he was not at the time given any explanation on the importance of selecting a retirement age. When he retired early at the age of 60½ he was penalised by £13,986. He states that had he been advised correctly, he would have chosen 60 as his retirement age.

1.2. He claims he was ill-advised by Abbey Life in 1979 to cease contributions to a pension arrangement with Sun Life of Canada and to start contributing to Abbey Life. He states that the Sun Life of Canada’s arrangement included a guaranteed annuity and no penalty for early retirement.

1.3. In 2000 Abbey Life had incorrectly advised him that the early retirement penalty could be avoided if he transferred the capital units from his pension arrangement to his wife’s arrangement.

2. Mr Connell says that he has suffered injustice as a consequence of the alleged maladministration, in particular the loss of £13,986 and being deprived of a guaranteed annuity rate.

POLICY CONDITIONS ON RETIREMENT

3. The Trustee Investment Plan (Trustee Plan) is supported by an Abbey Life insurance policy, Clause 10.1 of which, under the heading “Retirement benefits”, states

“As Normal Retirement Date or at such earlier date as the Policyholder may decide the Benefit Fund shall be calculated and the value thereof applied to provide Retirement Benefits in accordance with the Rules.”

4. Clause 1 headed “Definitions” provides:

“1.3.1 At Normal Retirement Date the Benefit Fund shall be the sum of:-

Guaranteed Capital and

Guaranteed Basis Income and

Units as shall have been allocated to the Policy valued at the bid price units determined on the last Valuation Day.

…

1.3.3 On any date prior to the Normal Retirement Date the Benefit Fund shall be calculated in accordance with Clause 1.3.1 reduced by such sum as shall be determined by the Actuary as appropriate on the surrender of the Policy.”

MATERIAL FACTS

5. Mr Connell and his wife were the directors of Connell Cars Limited. In 1975 they effected Retirement Annuity Contracts with Sun Life of Canada. Mr Connell’s nominated retirement age under this contract was 65.

6. In December 1979 on the advice of a representative from Abbey Life, Mr and Mrs Connell ceased contributions to Sun Life of Canada and started contributing to an Executive Plan with Abbey Life. The benefits under the Sun Life of Canada’s arrangement were made paid-up.

7. In April 1996 on the advice of Jeffrey Flanders Limited, an independent financial advisor, Mr and Mrs Connell ceased contributions to the Executive Plan and started contributing to the Trustee Plan, which was also with Abbey Life. The Trustee Plan is a small self-administered pension arrangement and the assets from the Executive Plan were transferred to it. Mr and Mrs Connell were the trustees of the Trustee Plan.

8. The reason for the transfer of the Executive Plan to the Trustee Plan was because the trustees wished to make a loan of £100,000 to Connell Cars Limited, and this was achieved by surrendering part of the units.

9. In early 2000 Mr and Mrs Connell decided to retire and requested payment of their benefits from Abbey Life. Mr Connell was retiring early at the age of 60½. In April 2000 Abbey Life informed Mr Connell that the total value of his fund in the Trustee Plan was £128,092.18 but that the total surrender value payable on his retirement was £114,105.77. The total value of his wife’s fund and the total surrender value payable on her retirement were the same. Abbey Life explained that as he was retiring early a penalty had been imposed, but there was no penalty for his wife as she was retiring as at her normal retirement date.  Mr Connell says that he learnt of the surrender penalty only six weeks after his fund had been surrendered, saying that if he had been informed earlier ‘he would have rejected the surrender value.’

10. A letter from Sun Life of Canada to Mr Connell dated 25 July 2000 states that under his Retirement Annuity Contract: 

10.1. there were no additional charges or penalties if premiums were stopped;

10.2. the policy was converted into an annuity and there was no transfer value at the time it was converted;

10.3. the funds were being invested in a managed fund and there were no fund switches during the life of the policy;

10.4. the policy had guaranteed annuity rates incorporated into the plan; and 

10.5. there were no penalties for early vesting.

11. Mr Connell complained to Abbey Life about the penalty of £13,986.41 to which his retirement fund had been subjected.   Abbey Life responded stating that the penalties were incurred on early surrender of the capital units. Abbey Life pointed out that his normal retirement date was his 65th birthday and the resulting 23.7% reduction was because he was retiring four years early.

12. In May 2000 Mr Connell wrote to Abbey Life stating that in 1979 an Abbey Life representative had sold him the Executive Plan but made no mention at the time of the important issue of retirement dates. He said that had he been given advice on retirement ages and the effect that it may have on his retirement fund, he would have chosen 60 to coincide with his wife’s normal retirement date. He claimed that the Retirement Annuity Contract he had prior to effecting the Executive Plan had no penalty on early retirement and a high guaranteed annuity rate.

13. In June 2000 Abbey Life wrote to Mr Connell stating that the Executive Plan product literature that would have been provided to him at the time it was set up refers to a deduction on an actuarial basis being made from the fund on early retirement. Abbey Life added that because the Executive Plan had been partially surrendered in 1996 the impact of the early retirement penalty would represent a significant proportion of the remaining value, because of the remaining capital units.  Mr Connell says that had he been informed of the surrender penalty in 1979 he would not have concluded business with Abbey Life.  He asserts that he was not provided with any product literature about the Executive Plan in 1979 and that no evidence has been produced to the contrary.

14. On 14 June 2000 during a telephone conversation with Mr Connell, Abbey Life informed him that the capital units in his fund could have been transferred to his wife’s fund thereby avoiding the penalty of £13,986. Abbey Life subsequently admitted that this advice was incorrect as this course of action was not available to him.

CONCLUSIONS

15. It is clear that Mr Connell had been advised by Abbey Life in 1979 when the Executive Plan was set up. The normal retirement age of 65, selected under the Executive Plan was the same as his previous pension arrangement, the Retirement Annuity Contract with Sun Life of Canada. There is nothing to show that at the time Mr Connell planned to retire early and that a different normal retirement age would have been more appropriate. That is not to say that the consequences of his retiring early should not have been pointed out to him. I note that Abbey Life say there was a reference in their literature to an actuarial reduction on early retirement. Whether, had Mr Connell appreciated the significance of that reference, or had the position about early retirement been particularly explained to him, he would have decided to proceed with the Executive Plan either with 65 or some earlier age as the normal retirement date is speculative.  I note that Mr Connell disputes that he received any such literature but am bound to say that it seems to me highly unlikely that he would invest a not inconsiderable sum without having obtained some documentary information about the Plan in which he was investing.

16. Mr Connell says that he would have rejected the surrender value had he been aware of the penalty earlier. Mr Connell’s rejection of the surrender value would not have altered the penalty imposed by Abbey Life, it would have merely delayed the payment of his benefits.

17. Mr Connell claims that he was ill-advised by Abbey Life in 1979 to stop contributing to the Retirement Annuity Contract and start contributing to the Executive Plan. He says that if he had continued contributing to the Retirement Annuity Contract he would have had a guaranteed annuity and no penalty for early retirement. Mr Connell could not have contributed to both the Retirement Annuity Contract and the Executive Plan at the same time. Whilst I do not dispute that the Retirement Annuity Contract would have provided Mr Connell with a guaranteed annuity and no penalty for early retirement, there are reasons why he may have decided to start contributing to the Executive Plan, such as the higher level of contribution (from himself and his company) and the potential of a higher tax free cash sum at retirement. In addition, in 1979 the option of a guarantee annuity was not as valued as it is today. All in all the evidence falls short of establishing that injustice was caused by maladministration as he alleges in 1979.

18. Moreover when Mr Connell retired in 2000 his benefits were paid not from the Executive Plan but from the Trustee Plan, into which the Executive Plan had been transferred.   The Trustee Plan was also set up with a normal retirement age of 65, but the advisor involved in that arrangement was Jeffery Flanders Limited and not Abbey Life.

19. The conditions of the policy of the Trustee Plan clearly provides that on early retirement and surrender of the policy the Benefit Fund (see paragraph 4) shall be reduced by such sum as is determined to be appropriate by Abbey Life’s actuary. Mr Connell, and his advisor – Jeffery Flanders Limited, should have been aware that if he retired early there would be a penalty imposed and should have taken this into account when setting up the Trustee Plan and when deciding to retire early. I note also that if the assets of the Retirement Annuity Contract had been transferred to the Trustee Plan (because part of the assets was required as a loan to Connell Cars Limited) the terms and conditions of the Trustee Plan would prevail.

20. With regard to the third part of Mr Connell’s complaint, Abbey Life has admitted that it had provided him with incorrect information. The provision of incorrect information constitutes maladministration. However, there is nothing to show that Mr Connell has suffered injustice as a consequence of this maladministration.

21. I do not uphold the complaint against Abbey Life.
DAVID LAVERICK

Pensions Ombudsman

12 November 2002
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