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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Mason

Scheme
:
Rank Pension Plan (the Plan)

Principal Plan Employer
:
Rank Leisure Holdings plc

Employer

Odeon Cinemas Limited

Trustee
:
Rank Pension Plan Trustee Limited

MATTERS FOR DETERMINATION 
1. Mr Mason contends that he is entitled to the payment of unreduced benefits from the Plan from age 60 years.  The Respondents do not agree.  He has also said that he did not receive details of his benefits until after he retired and there was then a delay in putting those benefits into payment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

RELEVANT PROVISIONS and DOCUMENTS

Trust Deed and Rules

3. The Plan was set up by a Definitive Trust Deed and Rules dated 8 April 1963.  The Plan is currently governed by a consolidated Definitive Trust Deed and Rules dated 28 May 1998.  Rule 16 (c) deals with early retirement and provides:

“In the event of a Member retiring from Group Service, with the consent of the Employer, either at an any time prior to Normal Pension Date on account or Incapacity, or (i) at or after the Member’s 50th birthday if the Member retired prior to 1st January 1990, or (ii) at or after the Members’ 55th birthday if the Member retired on or after 1st January 1990 for any other reason, such Member shall ……be entitled on such retirement, in lieu of all other benefits to which the Member would otherwise be entitled under the Plan, to an immediate pension of reduced amount ….equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

PROVIDED THAT:-

(1) in the event of a Member, who was in Group Service on 17 May 1990, retiring at any time on account of Incapacity, or after his 60th birthday but prior to Normal Pension Date for any other reason, his pension will be calculated to the date of leaving Group Service but without any reduction for earlier payment.  If a Member retires prior to his 60th birthday for any other reason, his pension will be reduced for earlier payment as if his Normal Pension Date were the Member’s 60th birthday.

4. Schedule 1 to the Rules defines “Normal Pension Date” (or Normal Retirement Age (NRA)) as meaning the member’s 65th birthday.  

5. A Deed of Amendment was executed on 16 February 1999.  Rule 16(c) as set out above was deleted and the following substituted:

“(c) Early Retirement 

For the purpose of this Rule, “Immediate Pension” means an immediate pension (paid in lieu of all other benefits to which the Member would otherwise be entitled under the Plan) of reduced amount …. equivalent to the actuarial value of the Members interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

Early Retirement (other than on grounds of incapacity)

A Member who leaves Group Service (other than on grounds of Incapacity) before Normal Pension Date but after reaching age 50 may choose Immediate Pension.

However, the following special provisions apply where:

(I) the Member was in Group Service on 17 May 1990 and is retiring before Normal Pension Date with the consent of his or her Employer.  In these circumstances, Immediate Pension will be defined as above except that any reduction will only take account of the period (if any) by which retirement precedes age 60;

(II) the Member was in Group Service before 6 April 1991 and is retiring before Normal Pension Date other than as described at (I) above.  In these circumstances Immediate Pension will be as defined above except that;

(a) if the Member is female, any reduction to that part of her pension which is attributable to Pensionable Service before 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60;

(b) if the member is male, any reduction to that part of his pension which is attributable to Pensionable Service between 17 May 1990 and 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60.”

6. Further Deeds of Amendment were executed on 27 May 1999 and 31 March 2000 but the amendments are not relevant to Mr Mason’s application.  

Announcements and Circulars

7. In February 1991 an announcement was issued (the February 1991 Announcement) by the Rank Organisation plc on behalf of Plan employers.  It read:

“The Company has recently completed a major review of it’s current pension arrangements in the light of the trend towards equal retirement ages for both men and women.  We are therefore pleased to announce that with effect from  6th April 1991 all members of [the Plan] will have a Normal Pension Age of 65. 

…. As the existing female members may well have been planning to retire at age 60 it has been agreed that although the Normal Pension Age has been changed to age 65 they will be able to retire at any time between age 60 and 65 with their retirement benefits calculated to the date of leaving being paid without any reduction to reflect an early retirement.  In practice this means that they will have a flexible retirement age between ages 60 and 65.  

Whilst the Normal Pension Age for male members is unchanged, some improvements are being made in respect of existing members who early retire between ages 60 and 65.  To maintain equal treatment between male and female members, an existing male member retiring between ages 60 and 65 will have his retirement benefits calculated to the date of leaving without any discount as a result of early payment.  In other words current male members will also have flexible retirement ages between 60 and 65.

…Early retirement pensions can only be payable with the agreement of the employing Company.”

8. A circular was issued to all members of the Plan on 6 October 1993 (the October 1993 circular) .  That circular dealt with a review of the Plan by Union Pension Services (UPS) and included the following:

“The UPS review was based upon pension schemes as they stood five years ago in 1988.  Since then Rank has introduced a number of changes, including;

i. the equalisation of retirement ages in 1991

ii. the option, for members in service at April 1991, to retire, with the company’s consent, between 60 and 65 with their pension calculated on the benefits earned to the date of retirement and without being discounted for leaving prior to the normal retirement date.”

9. The UPS report was also mentioned in the 1993 Plan report which said on page 11 in relation to the findings of the UPS review:

“First, the [UPS review] failed to take into account the discretionary increases to pensions made by the trustees since 1988, on top of the guaranteed amounts.  Secondly, it did not take account of a number of changes made to the [Plan] over the past few years, including moving to the same retirement age for everyone; allowing members who joined the Plan before April 1991 to retire any time between 60 and 65 with no reduction in pension earned,…”

10. On 10 March 1999 an Announcement (the March 1999 Announcement) was issued.  It read:

“On 2nd February the Trustee Board for the Rank Pension Plan agreed to an improvement in the early retirement provisions which had been proposed…

The effect of the improvement is that members of the [Plan] can now take early retirement at any time from age 50 onwards as of right.  Previously company consent was required.  

If you would like to find out more about how this will effect you, please contact your appropriate Head of Human Resources.”

11. A circular was sent to active members of the Plan on 1st August 2000 (the August 2000 circular) on the subject of early retirement.  It read, in part, as follows:

“Last year the Company advised you of an important change in the early retirement provisions of the [Plan].  As it appears there may be some misunderstanding about the nature of the change, I am writing to you by way of clarification of the revised provisions. 

The Company, with the agreement of the Trustee, amended the Rules of the Plan so that if you are leaving the employment of Rank, you now have the right to take an early retirement pension.  In order to exercise this new entitlement you must be at least age 50.  In addition, where early retirement is taken as of right under this new provision, the pension payable will be subject to a reduction to take account of early payment.  This means that the immediate pension will be discounted by reference to the number of years remaining to age 65.  Certain protections apply to benefits in respect of service prior to 6 April 1991 and you will be provided with details at the relevant time if this affects you.

The [NRA] under the Plan remains age 65.  It was the case, and still can be the case, that in certain special circumstances an enhanced early retirement pension can be offered.  This is by no means automatic and such an arrangement requires the express consent of the particular business within the Group as well as their agreement to fund the cost of the enhancement.”

Plan Booklets

12. The April 1991 version of the Plan members booklet dealt with early retirement on page 11 and included the following:

“With the Organisation’s agreement, you may be able to retire between age 55 and NRA (or earlier in the event of serious ill-health).

….Existing members of the Plan at 5th April 1991 ….

Subject to the Organisation’s agreement, you will be able to retire early between the ages of 60 and 65 on preferential terms.  Your benefits will be calculated to the date of leaving, and payable without any reduction as a result of the benefits being paid from an earlier date.

13. The April 1997 edition of the Plan booklet said on page 4 in relation to early retirement:

“Subject to the agreement of the Company, you may be able to retire at any time from age 50 onwards.  Your pension and tax free cash sum will be payable immediately and calculated as if you had retired at [NRA].  ….. However, you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Your pension and tax free cash sum will be reduced because you are retiring before [NRA].  The amount of the reduction varies from time to time, and details are available on request.  If you were a member of the Plan on 5th April 1991 (including former members of the Mecca Leisure Pension Schemes who joined the Plan on that date), there will be no reduction if you retire from service on or after age 60.”

14. The information relating to early retirement contained in the April 1998 version of the Plan booklet was the same as that in the previous (April 1997) edition.  

15. The November 1999 edition of the members’ booklet included in relation to early retirement:

If your employment …. ends after age 50 but before [NRA], then you can elect to take an early retirement pension from the Plan.  

Your pension and cash sum will be paid immediately, however you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Final Pensionable Earnings will be as at the date you leave employment.

Your pension and cash lump sum will be reduced because you are retiring before [NRA].

    NRA was again defined as age 65.

MATERIAL FACTS

16. Mr Mason was born on 8 November 1937.  He gave written notice in January 2000 to his Employer of his wish to retire on 5 May 2000.  He retired on that date when he was aged 62 years and six months after 36 years’ service. 

17. On 10 May 2000, five days after Mr Mason’s retirement, he received a statement of his entitlement from the Plan.  The statement showed a tax free lump sum of £26,888.76 plus a pension of £19,230.36 per annum.   

18. The benefits shown were less than Mr Mason had anticipated.  He had received estimated leaving service figures on  31 December 1997 and 31 March 1999.  The 1997 statement indicated a deferred pension payable from 8 November 2002 of £19,493.64 plus a cash sum of £28,355.88 or an early retirement pension, payable from 1 January 1998 of £22,644.36 or a reduced pension of £17,284.92 and a cash sum of £50,950.  The 1999 statement showed a deferred pension payable from 8 November 2002 of £20,688.72 plus cash of £30,115.23 or an early retirement pension from 1April 1999 of £24,034.80 or a reduced pension of £18,272,28 plus cash of £54,078.

19. Mr Mason queried the position.  On 20 June 2000 he telephoned to enquire as to whether he could receive some payment while his dispute was being considered.  Mr Mason was not happy to accept payment without written confirmation that his doing so was without prejudice to his dispute.  On 26 June 2000 he wrote requesting written confirmation, pointing out that he was losing interest on his lump sum payment and on savings he had drawn against.  Mr Mason says that despite telephone calls he received no reply so he wrote again on 10 and 23 July 2000 but it was not until 8 August 2000 that he received a letter stating that he could accept payment without prejudice to his dispute.  He did so and his benefits were then put into payment.  

20. Mr Mason says that he was not told prior to his retirement that he needed to seek permission to retire early (ie to retire on a pension which was not reduced to take account of the fact that he was retiring early). Mr Mason refers to the Plan booklet and says that he had a copy of the March 1998 booklet.  When he requested an up to date booklet in August 2000 he was initially sent that version of the booklet before being supplied with the November 1999 version of the booklet.  Mr Mason says that the later booklet was not circulated to members and that what the booklet says about early retirement is different to the earlier version.  Mr Mason refers to the April 1998 version of the Plan booklet which, he argues, contains a clear right to the payment of unreduced benefits at age 60 for pre 5 April 1991 members.  Mr Mason says that the removal of such right represents an unlawful reduction in his accrued rights.

21. With regard to the March 1999 Announcement (which dealt with the changes introduced by the Deed of Amendment dated 16 February 1999) Mr Mason admits that he did not seek further information but says that such an important matter as changes to early retirement should have been detailed.  He says that he did not think it necessary to ask for further information as he was already aged 61 on 10 March 1999.  He considers that special steps should have been taken individually to notify Plan members who were approaching or over 60 of changes which could affect them.  Mr Mason says that the August 2000 circular was issued after he had retired (in May 2000) and he did not receive it until 18 August 2000, some 17 months after the issue of the March 1999 Announcement. 

22. Alternatively, Mr Mason says that he believed he had Employer consent.  He refers to discussions with his superiors about retirement and he says that at no time was he advised that he should seek consent in writing.  His Area Manager knew that in 1994 Mr Mason had received treatment for cancer and that Mr Mason wanted to retire early in case he should suffer a recurrence (which has unfortunately been the case).  

23. Mr M J Evans who was,  until his retirement in August 1996, the Group Pensions Manager, an individual trustee and Secretary to the Trustee, has said that Employer consent was normally given.  Mr Evans said, in relation to the equalisation of NRA for male and female members, that it was decided to equalise NRA (which had previously been 65 for males and 60 for females) at 60 but with special arrangements for members of the Plan as at 6 April 1991.  According to Mr Evans, such members would have a NRA of 65 but if they retired between the age of 60 and 65 no actuarial reduction would be applied which was reflected in the third paragraph of the February 1991 Announcement.  Mr Evans further said that when a member left, a withdrawal form had to be sent to the Pensions Department.  Mr Evans produced a copy of the relevant form and pointed out that the form did not include any requirement to indicate if the Employer’s consent to the payment of early unreduced benefits had been given.  Mr Evans said that was because consent to the payment of early unreduced benefits was normally granted. Mr Mason said that he suspected that his superiors were unaware of the need for him to seek permission to retire early.  

24. Mr Mason said, with reference to comments made that consent to early retirement was indicated using a “discrete procedure” that such a procedure was inconsistent with the Employer’s duty of care towards all employees.  Mr Mason said that the requirement for written consent should be included in all Plan literature and the same procedure for obtaining such consent ought to apply to all employees.  

25. Mr Mason has produced copies of two earlier estimates received showing estimated benefits payable on retirement on 31 December 1997.  The later estimate a pension of £24,034.80 or a reduced pension of £18,272.28 plus a lump sum of £54,078.  The estimate was endorsed “ALL FIGURES ARE FOR GUIDANCE ONLY AND ARE NOT GUARANTEED.”  Mr Mason has also produced a copy of a letter from Mr Payne dated 16 December 1998.  That letter was sent in response to a request from Mr Mason for more options and set out further estimated figures should Mr Mason retire on 31 December 1999.  Mr Mason could increase his pension to £20,688 per annum and take a cash sum of £30,115 or if his pension was increased to £22,000 per annum his cash sum would reduce to £18,313.  

26. Mr Mason’s actual entitlement, as set out on the statement dated 9 May 2000, was a maximum pension of £19,230.36 per annum plus a lump sum of £26,888.76.  He says that if he had received the actual figures prior to his retirement he would have insisted upon remaining in employment until the matter had been resolved to his satisfaction.  If a successful resolution had not been possible he would have “seriously considered” remaining in employment until his 65th birthday.

27. Mr Mason says that on 27 April 2000, a week before his retirement, he received a telephone call from the Employer’s Chief Executive, advising that it had been decided to “discontinue ex gratia payments”.  This was not a payment related to the Plan but was a non contractual payment which had customarily been made to long serving managers on retirement.  Mr Mason says that if it had not been legitimate for him to expect to receive such a payment then there would have been no need for him to be advised that such a payment was not to be made.  Mr Mason says that although this payment was ex gratia and not a Plan benefit the situation added to his assumption that he had consent to retire.

28. Mr Mason says as his pension is less than he anticipated, he and his wife have had to restrict their general living expenses.  Mrs Mason has had to continue to work part time.  Mr Mason lost some interest on his savings during the period before his pension was put into payment.  Mr Mason has had to cancel his BUPA subscriptions which he had wanted particularly to maintain as he feared he may need treatment for his existing medical condition in the future and he has in fact since undergone surgery.  He has been unable to replace his car and he and his wife’s plans to travel more have been curtailed.  Although they enjoyed holidays in May and July 2000, those holidays had been booked before Mr Mason’s retirement and he was committed to pay for them.  He says the matter has caused a great deal of stress and has cast a cloud over Mr Mason’s retirement.

29. Rank plc (Rank) has provided information on behalf of the Principal Plan Employer, the Employer  having been sold in 2000.  

30. Rank says that at no time did the Employer consent to Mr Mason’s early retirement on unreduced benefits.  Rank says that the fact that Mr Mason’s position was advertised, a retirement lunch for him organised and that he received a telephone call regarding the discontinuance of the ex gratia payments, do not amount to consent to retire on unreduced benefits.   

31. Rank says that the reference to a “discrete procedure” for the granting of consent to retire early on unreduced benefits only applies to the method of communicating consent to individual employees, not to the method of communication to all employees of the requirement for consent which was detailed in the Plan literature.  

32. Rank says that the August 2000 circular did not alter Mr Mason’s benefits but attempted to clarify an ambiguity in the earlier March 1999 Announcement which, Rank accepts, could have been more explicitly worded.  Although Mr Mason was under the misapprehension that Employer consent for the payment of unreduced benefits was not required, that mistaken belief does not create any legal entitlement to the payment of unreduced benefits.  Nor does the requirement for consent amount to a reduction in his accrued benefits.  Rank sympathises with Mr Mason but says that he chose to retire early before his pension entitlement was settled.  

33. The Trustee commented by letter dated 3 April 2003.  The Trustee pointed out that Mr Mason had advised the Plan’s administrator by letter dated 7 March 2000 of his forthcoming retirement.  The Plan administrator wrote to Mr Mason on 21 March 2000 enclosing a quotation of benefits.  Mr Mason replied on 31 March 2000 expressing concern about the figures latterly supplied as compared with those set out on the earlier estimates received by him.  The Administrator wrote further to Mr Mason on 12 April 2000.  The Trustee agreed that Mr Mason did not have full and final details of the benefits actually payable to him until after he had retired.

34. However the Trustee said that details of Mr Mason’s earnings for his last year of service (1999/2000) were only received by the Administrator from the Employer by telephone on 4 May 2000.  Further it was not until 31 May 2000 that the Employer formally notified the Administrator of Mr Mason’s decision to retire by forwarding the Notification of Withdrawal form that is required for all leavers, prior to receipt of which full and final benefits cannot be calculated.  The Trustee also said that the Administrator’s letter dated 12 April 2000 explained why the benefits quoted were lower than those previously estimated.  The letter also said the following regarding early retirement:

“The [earlier} estimate ….  was based upon the early retirement calculation basis in force at this time whereby your benefits could be taken unreduced from age 60.  The [up to date] estimate ….. has been based upon the revised early retirement calculation basis introduced in March 1999, whereby benefits are reduced for early payment prior to age 65, with the exception of that period of service between 17 May 1990 and 5 April 1991, which can still be taken unreduced from age 60.  This has impacted upon the benefits payable…”

35. The Trustee accepted that written confirmation that acceptance by Mr Mason of payment of his benefits would not prejudice his dispute should have been given earlier. 

36. The Trustee said that the August 2000 circular was issued in response to perceived misunderstanding of the March 1999 Announcement and was intended to clarify the new right enabling Plan members to take pension benefits early, without consent and reduced by reference to the period remaining before age 65.

37. The Trustee does not accept Mr Mason’s interpretation of the Plan booklets which, the Trustee notes, have always referred to the requirement for employer consent.  The Trustee says that the changes introduced by the Deed of Amendment dated 16 February 1999 had no effect on accrued rights.  That Deed added a further option to take pension benefits without employer consent reduced by reference to age 65 but all other provisions of the Plan relating to early retirement were unchanged.  

CONCLUSIONS
38. Under the current Plan rule (as amended by the Deed of Amendment dated 16 February 1999) which is set out above, Mr Mason is entitled to an immediate pension but actuarially reduced.  He can only bring himself within subparagraph (I) (which provides for an unreduced pension from age 60) if he has Employer consent which he does not.  He does fall within 16(II)(b) but that only applies to pension attributable to pensionable service between the two dates set out.  As Mr Mason is probably aware, that provision was introduced to comply with equalisation requirements when NRA became 65 for both male and female members. 

39. I am satisfied that under the Plan rules in force prior to February 1999, there was no provision which permitted early retirement as of right at age 60 on unreduced benefits, at least in so far as male Plan members were concerned (although prior to the equalisation of NRA for both male and female members, female members had a NRA of 60).  Accrued rights have not been adversely affected as at no stage was there any absolute right to the payment of unreduced benefits from age 60.

40. In the absence of his Employer’s consent, Mr Mason’s entitlement is to an immediate pension but reduced (except as referred to in  paragraph 33 above) for payment before age 65.  

41. Indeed, Mr Mason has not sought to argue that his strict entitlement is otherwise.  He contends that he was unaware of the need for consent or believed that in his case he had consent. 

42. To deal with the latter point first, I am satisfied that in Mr Mason’s case, no consent was forthcoming.  

43. As to whether he ought to have been aware of the need for consent, I consider information generally available to Plan members and then information provided specifically to Mr Mason.  

44. Mr Mason has referred to the Plan booklets.  Although the payment of unreduced benefits from age 60 is mentioned, it is in the context that the Employer’s agreement to early retirement is forthcoming.  Read carefully, the Plan booklets correctly represented the position under the Plan rules.  The section from the 1998 Plan booklet, to which Mr Mason specifically refers, is prefaced by “Subject to the agreement of the Company” so what follows must be read with that proviso.  

45. The later (November 1999) version of the Plan booklet was worded differently to include reference to the right, introduced by the 1999 Deed of Amendment, to retire from age 50 with benefits reduced.  However, as Mr Mason did not receive a copy of that version of the Plan booklet there can be no suggestion that he relied on the information given.   

46. In so far as other information given to Plan members is concerned, Mr Mason has not said that he relied on the February 1991 Announcement (set out above) the third paragraph of which gives the clear impression the male members can retire between ages 60 and 65 without reduction of benefits for early payment.  

47. Mr Mason has criticised the March 1999 Announcement on the basis that it was insufficiently detailed.  I consider that Announcement was adequate in so far as it dealt, as it purported to do, with a new right.  However, that Announcement did nothing to dispel any misunderstandings as to the basis upon which early retirement could be taken. 

48. That was addressed in the August 2000 circular which acknowledged that the March 1999 Announcement may have led to some confusion. Mr Mason has criticised the delay in the issue of the August 2000 circular which he did not receive until 18 August 2000. It inevitably took some time for the misunderstandings caused by the previous circular to surface and for a new circular to be drafted and I do not regard such time as elapsed as constituting unreasonable delay.  The March 1999 Announcement was not the sole cause of any confusion.  The February 1991 Announcement was capable of misconstruction and the prevailing practice of permitting retirement from age 60 without reduction in benefits had given rise to certain expectations which were not dispelled by the March 1999 Announcement.  Although the letter dated 1 August 2000 did not deal directly with that change in policy, it did make it clear that NRA under the Plan was 65 and that express consent was required for the payment of  enhanced benefits before that age.   Thus recipients of that letter ought to have been aware of the need for consent for the payment of unreduced benefits from age 65.  However, that letter came too late for Mr Mason.  

49. Mr Mason has said that it was usual for members to retire at age 60 on unreduced benefits.  Mr Evans’ evidence, which I accept, supports Mr Mason.  Mr Evans said that for some time, members who retired at age 60 had been paid unreduced benefits.  Such retirements were processed routinely on the basis that Employer consent was forthcoming without formal evidence of that consent being required.  

50. Against the background I have set out, it is not difficult to see why Plan members, in the absence of specific information, may have formed the view that early retirement from age 60 without reduction in benefits would automatically apply.  I find that there was a failure to provide clear and unambiguous information regarding the Plan and early retirement and that such failure amounted to maladministration on the part of the Trustee, with whom principal responsibility for the provision of information regarding the Plan rested.  

51. I turn now to the specific information given to Mr Mason.  The two earlier quotations Mr Mason received reinforced his belief that he would be paid unreduced benefits from age 60.  Both quotations were prepared on the basis that Employer consent would be forthcoming so that benefits could be paid without reduction for payment from age 60.  Neither quotation apparently included any warning that the early retirement benefits indicated could only be paid with the Employer’s consent.  Although both were expressed to be for guidance only and not guaranteed, I consider that some warning or reminder that consent was required ought to have been included.  Similarly, Mr Payne’s letter of 16 December 1998 did not refer to the need for consent.  I consider the failure to do so amounted to maladministration.  

52. The creation of a false expectation, however, does not of itself create any legal entitlement to have that expectation converted to reality.  

53. Mr Mason says he would not have retired had he known that his pension was to be reduced for early payment.  Mr Mason informed his Employer in February 2000 of his intention to retire.  He did not, prior to notifying his Employer, seek up to date information as to the benefits that he would receive on his retirement.  Although he had received a benefits quotation based on early retirement the previous year, ie from 1 April 1999, he did not seek an up to date quotation before giving notice.  

54. Mr Mason  did not receive the actual figures until after he had retired.  Although I note that Mr Mason has said that he would have seriously considered continuing working, he has not categorically said that would have been his position.  No doubt there were other factors beyond his expectation as to the level of his pension in Mr Mason’s decision to retire at  60. I would have expected, had his decision to retire been based solely on his expectations as to the level of pension that he would receive, that he would have sought a final up to date quotation before actually resigning.  I am not convinced that had he known the correct position earlier he would not have retired.  

55. Mr Mason has stressed his belief that he did not need consent to retire and that his intention to retire was known.  It is correct that it was open to Mr Mason to “retire” and draw his benefits from the Plan from age 50 as of right but subject to a reduction for early payment before age 65.  However Mr Mason did need consent to the payment of unreduced benefits before age 65 and it was that consent which was not forthcoming. 

56. I accept that when Mr Mason became aware that his benefits payable at age 60 were less than he had believed, he suffered considerable disappointment and inconvenience and I have made below a direction for the payment of a sum in compensation.  

57. The Trustee has accepted that Mr Mason ought to have received confirmation earlier than he did that he could draw his benefits without prejudice to his contention that his benefits ought not to have been reduced.  I find that was maladministration on the part of the Trustee and I have taken that into account in the order I make below.  

DIRECTION
58. I direct the Trustee to pay to Mr Mason within 28 days of the date of my final Determination £300 as compensation for injustice in the form of disappointment and inconvenience sustained as a result of maladministration as identified above.  

DAVID LAVERICK

Pensions Ombudsman

17 September 2004
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