L00387


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Ms J M Stansfield

	Scheme
	:
	Teachers' Pension Scheme

	Respondents
	:
	1. Joseph Priestley College (Joseph Priestley) which employed her between 29 May 1992 and 26 May 1995 

2. Huddersfield Technical College (Huddersfield) which employed her between 14 September 1994 and 30 April 1995 

3. City of Leeds College of Music (Leeds C of M) which employed her between 21 September 1994 and 24 May 1995  

4. Teachers’ Pensions

5. The Department of Education and Skills (DES)


MATTERS FOR DETERMINATION
1. Ms Stansfield alleges that the Respondents wrongly excluded her from the Scheme while she was employed by them at various times from July 1992 to April 1995 inclusive.  She says that as a consequence she was unable to accrue benefits under the Scheme or pay AVCs to improve her benefit position.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MY JURISDICTION – TIME LIMITS

My jurisdiction is constrained by time limits set out in Regulation 5 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 which provides:

“5.─(1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute is referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considered reasonable.”

3. Ms Stansfield’s complaint relates to the failure to allow her membership of the Scheme between 1992 and 1995. She did not effectively pursue her complaint until 1997. Thereafter, time elapsed while TPAS sought to assist her and while she followed the IDRP process.  Ms Stansfield referred her dispute to me in April 2000.  I took the view that being denied membership of the Scheme was an ongoing complaint: i.e. a new complaint arose for each day when membership was denied her. I regarded it as reasonable for the Applicant to have delayed her actual complaint to me while TPAS sought to help and while the IDRP process was exhausted.
MATERIAL FACTS

4. The period covered by my investigation commences in May 1992.  At this time Ms Stansfield was working at Joseph Priestley, though employed by Leeds City Council, from July 1991 until 1 April 1993, when her employment was transferred to Joseph Priestley pursuant to section 26 of the Further and Higher Education Act 1992. Accordingly, Joseph Priestley bears the responsibility for any unlawful exclusion from 1 April 1993 and, therefore, Ms Stansfield has withdrawn her complaint against Leeds City Council. 
5. The Applicant worked for Respondents 1, 2 and 3 at various times during the period 28 May 1992 and 28 May 1995 as a temporary, hourly paid part-time lecturer.

6. The Scheme is governed by the Teachers’ Pensions Regulations (the 1995 Regulations).  Before 1 May 1995 the Regulations permitted part-time employment to be pensionable only if the person concerned was paid at a rate expressed as a proportion of the annual salary for comparable full-time employment.  This meant that any employment paid at an hourly rate before 1 May 1995 could not be treated as pensionable.

7. On 1 May 1995, the 1995 Regulations were amended to allow part-time hourly paid employees to join the Scheme from that date.  Accordingly, Ms Stansfield joined the Scheme.  This Determination is, therefore, concerned with her pension rights as a teacher/lecturer between 28 May 1992 and 30 April 1995 inclusive.  The Applicant’s position is that, for this period, she was indirectly discriminated against on the grounds of sex in that the Regulations did not allow her to join the Scheme; that this bar disproportionately affected more women than men; and that it was not objectively justified.

8. On 28 May 19 Ms Stansfield wrote to Teachers’ Pensions asking for her membership of the Scheme to be backdated as far as possible.   In due course she invoked both stages of the IDR procedure, but without success.

9. Teachers’ Pensions’ position is that Ms Stansfield has been credited with all of the pensionable employment to which she is entitled within the terms of the Regulations.  It argues that her non-fractional hourly paid employment prior to 1 May 1995 cannot be pensionable because the Regulations in force at that time excluded such service. 

10. The DES provided me with a copy of a letter and amended service sheet sent to Ms Stansfield in January 2002 following an enquiry made by her.  This shows that her employment with Leeds C of M has now been recorded as pensionable service. 

Legal Developments
11. In 1987
, the European Court of Justice (ECJ) decided that excluding part-timer employees from membership of pension schemes could amount to discrimination, contrary to Article 119 of the Treaty of Rome (since re-enacted as Article 141 of the Treaty of Amsterdam). To succeed in such a claim a complainant would have to prove both that such exclusion amounted to indirect discrimination and that there was no “objective justification” for the exclusion.

12. In 1994, the ECJ decided, in two further cases
, that the exclusion of part-time employees from the pension schemes is not necessarily unlawful providing the conditions set out in their previous decision were met: ie.  that the exclusion did not affect a disproportionately higher number of women than men and was objectively justified.

13. Section 63(4) of the Pensions Act 1995 provided that section 62 of that Act (importing an overlying equal treatment rule into occupational pension schemes) was to be construed as one with section 1 of the Equal Pay Act 1970. Thus, from 1 January 1996, the requirement for men and women to receive equal treatment for doing the same job, applied in the UK to access to pension schemes. The amendments to the Equal Pay Act meant that any claim in respect of inequality of treatment relating to pension schemes needed to be referred to an employment tribunal within six months of the date on which employment ceased. Further, the Occupational Pension Schemes (Equal Access to Membership) Regulations 1976 were amended to limit the remedy for any such claim to two years’ worth of membership.

14. In 2000, the ECJ ruled
 on certain questions referred to it by the House of Lords
. Insofar as is relevant to this complaint, the ECJ was asked to consider whether the six month statutory time limit and the limitation to a claim of two years’ membership were valid under European Community law. Essentially, the ECJ considered the six month limitation period to be consistent with European Community law, but referred the issue relating to the two year limit on the value of the claim back to the House of Lords.

15. In 2001
, the House of Lords decided that the six month limit for commencing a claim under the Equal Pay Act was valid. It also decided that the two year limit on the back-dated membership remedy was invalid and so backdating could include all service from 8 April 1976, provided the claimant paid the relevant contributions for the service.

16. The issue of whether a claimant needed to identify a comparator to show indirect discrimination as regards access to a pension scheme was considered by the Court of Appeal in the case of a Ms Allonby, an agency-employed part time lecturer.  The Court of Appeal referred to the ECJ the question as to whether a claimant needed to compare herself with a male lecturer employed by the college in question or, whether, in the absence of a comparator, she could demonstrate indirect discrimination statistically.  The ECJ’s decision
 was that there was not a requirement on the claimant concerned to point to a comparator of the opposite sex working for the same employer who had not suffered a disadvantage because of the provision.

17. In terms of considering the statistical position, the House of Lords has said
:

“… The Court of Justice described the approach which should be adopted to the comparison of statistics:


‘… the best approach to the comparison of statistics is to consider, on the one hand, the respective proportions of men in the workforce able to satisfy the requirement of two years’ employment under the disputed rule and of those unable to do so, and, on the other, to compare those proportions as regards women in the workforce.  It is not sufficient to consider the number of persons affected, since that depends on the number of working people in the member state as a whole as well as the percentages of men and women employed in that state.’ (see [1999] All ER (EC) 97 at 135, [1999] 2 AC 554 at 597 (para 59).)

This statement appears to envisage that two comparisons should be made: a comparison of the proportions of men and women able to satisfy the requirement (the qualifiers), and a comparison of the proportions of men and women unable to satisfy the requirement (the non-qualifiers).  Thereafter in its judgment the court considered only the proportions of men and women who were qualifiers.”

18. The majority of the House of Lords agreed that once the statistical position had been identified the question under consideration became one of degree.  A considerable disparity can be established more readily if the statistical evidence covers a relatively long period and the figures show a persistent and relatively constant disparity.  In such case a lesser statistical disparity may be sufficient to show that the disparity is considerable, than if the statistics cover only a short period of if they present an uneven picture
.

19. The statistics under consideration in the House of Lords case spanned a period of nine years, with a difference of between 8.8 percentage points, reducing to 4.3 percentage points by the end of the period.  The majority of their Lordships accepted that there was a “persistent and constant disparity” as, with the exception of the last two years in the period under consideration, the difference was at least 7.1 percentage points.

The statistical position

20. DES has supplied figures to me, but added a caveat that, although consisting of details of all staff in maintained schools, the figures are often incomplete.  DES does not have any information on teachers in other sectors which are not in the Scheme. 

21. Leeds C of M was unable to provide the required information but Joseph Priestley and Huddersfield have provided figures.

22. Applying the test formulated by the ECJ and followed by the House of Lords to the figures provided by the three respondents shows the respective proportions of male or female teachers who were members of the Scheme:

	
	
	
	Members
	Total teachers
	Proportion

	DES
	1992
	Male
	212650
	223200
	95.3%

	
	
	Female
	324575
	367350
	88.4%

	
	1995
	Male
	204025
	215125
	94.8%

	
	
	Female
	346650
	384600
	90.1%

	
	
	
	
	
	

	Joseph Priestley
	1993
	Male
	17
	74
	23.0%

	
	
	Female
	20
	140
	14.3%

	
	1995
	Male
	18
	72
	25.0%

	
	
	Female
	20
	167
	12.0%

	
	
	
	
	
	

	Huddersfield
	1994
	Male
	127
	337
	37.7%

	
	
	Female
	147
	391
	37.6%

	
	1995
	Male
	128
	350
	36.6%

	
	
	Female
	144
	375
	38.4%


23. The proportions of employees who were non-members is set out in the following table.  The figures provided by DES, include both part-time and full-time teachers who were non-Scheme members.  The data provided by Joseph Priestley and Huddersfield relates to members who were ineligible for membership because they were hourly paid, whereas DES did not hold this sort of information.

	
	
	
	Non-Members
	Total employees
	Proportion

	DES
	1992
	Male
	10550
	223200
	4.7%

	
	
	Female
	42775
	367350
	11.6%

	
	1995
	Male
	11100
	215125
	5.2%

	
	
	Female
	37950
	384600
	9.9%

	
	
	
	
	
	

	Joseph Priestley
	1993
	Male
	57
	74
	77.0%

	
	
	Female
	120
	140
	85.7%

	
	1995
	Male
	56
	72
	77.8%

	
	
	Female
	144
	167
	86.2%

	
	
	
	
	
	

	Huddersfield
	1994
	Male
	210
	337
	62.3%

	
	
	Female
	244
	391
	62.4%

	
	1995
	Male
	222
	350
	63.4%

	
	
	Female
	231
	375
	61.6%


SUBMISSIONS
Joseph Priestley 
24. Ms Stansfield’s remuneration was expressed as an hourly rate and not as a proportion of the annual rate for comparable full time employment.  Thus, until 1995, she was ineligible to join the Scheme even if Joseph Priestly requested that she be allowed to join.  The change in Regulations in 1995 permitted such employment to be pensionable but was not retrospective.  Therefore, if Ms Stansfield has been unlawfully denied access to the Scheme prior to 1 May 1995 (which is denied) the liability lies with the Secretary of State for Education.

25. Joseph Priestley denies that it has behaved in a manner which is unlawfully or indirectly sexually discriminatory towards Ms Stansfield in relation to access to the Scheme.  It says the rules of the Scheme apply to both males and females alike and that Ms Stansfield has produced no evidence to show that the proportion of female lecturers who could not comply with the requirements of the Scheme was significantly smaller than the proportion of male lecturers who could not comply.  However, if (which is denied) the requirements of the Scheme are indirectly discriminatory, Joseph Priestley says that the discrimination can be justified  objectively by the Secretary of State.

Huddersfield
26. Huddersfield says that following the ECJ rulings part time teachers were being advised by their trade unions to make a claim to an employment tribunal.  Ms Stansfield made no such application during the course of her employment and, to date, has never made an application.  In any event, the time limit for bringing a complaint was six months from the ending of her employment and there was no provision for extending that limit in any circumstances.  

27. Following the House of Lords judgement in February 2001, letters were sent out by the Employment Tribunals to applicants inviting them to show cause why their cases should not be struck out.  Applicants had to show good cause within a limited period.  If no reply was received, the claim was automatically struck out.  Where replies were received, the Chairman of the Tribunal exercised his or her discretion as to how to proceed.  Appeals against the striking out could only be made on a point of law.  Given Ms Stansfield’s failure to submit an application, she is not eligible to claim retrospective membership.

28. Huddersfield has provided a copy of an Order of the Employment Tribunal dated 20 August 2001 in respect of a complaint against it by another applicant.  The complaint was that the applicant had been excluded from membership of the Scheme because he/she was a part time worker.  The relevant employment came to an end in 1990 which was more than six months before the complaint was made.  The applicant was invited to show cause why the complaint should not be struck out.  The applicant failed to show cause and the Employment Tribunal ordered the complaint be struck out.  

29. Huddersfield submits that I should reach the conclusion that I do not have jurisdiction to consider the matters brought to me by Ms Stansfield. They base that submission on grounds that:

29.1. Disputes of fact or law relating to a public sector pension scheme were excluded from my jurisdiction until 6 April 1997;

29.2. I have no jurisdiction to determine any dispute of law which could not be determined in the ordinary courts because it is statute barred;

29.3. Ms Stansfield’s complaint has been presented outside the time limit which governs complaints brought to me and there are no grounds for extending time.

30. Submission 30.1 relates to the fact that, under regulation 3(b) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1991 (the 1991 Regulations), I had no jurisdiction to consider a dispute in relation to a public service pension scheme, other than the National Health Service Superannuation Scheme.  This exclusion remained in place until repealed by the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (the 1996 Regulations).  The period during which Ms Stansfield claims to have been unlawfully excluded from the Scheme was wholly within the period when the 1991 Regulations were in force.

31. Submission 30.2 relies on the fact an allegation that an employer has acted in contravention of a term included in a contract of employment by virtue of an equality clause may be brought in one of two ways: as a claim presented to an Employment Tribunal under section 2 of the Equal Pay Act
, or as a claim brought in the ordinary courts for a breach of contract.  The time limit for a claim for breach of contract is six years from each cause of action and it is submitted this is from each date Ms Stansfield was denied access to the Scheme.  Huddersfield submits that:

“The courts have held that where disputes of fact or law are concerned, the PO shares jurisdiction with the ordinary courts and has no other jurisdiction.  It is also clearly established that in exercising his parallel jurisdiction in relation to disputes of fact or law, the PO must act in accordance with ordinary legal principles – see Wakelin v Read [2000] PLR 319 and Henderson v Stephenson Harwood (a firm) and others [2005] EWHC 24.  It would be contrary to that principle for the PO to determine disputes of law which are not justiciable in the ordinary courts because they are statute barred.”

32. Submission 30.3 is also based on the fact that the period in relation to which Ms Stansfield claims wholly occurred within the time when the 1991 Regulations were in force and that, under those Regulations, I may only exercise my discretion to investigate and determine a complaint or dispute brought outside the three year period, if it was “not reasonably practicable” for it to have been brought before.  Under the 1996 Regulations, I may exercise my discretion to accept such a complaint if I am simply satisfied it was reasonable for the complaint not to have been brought earlier.

33. Huddersfield submits that the Privy Council has held that later legislation which provides for a more generous limitation period should not be construed retrospectively so as to deprive a defendant of a limitation defence
.

34. Huddersfield argues that under both sets of Regulations, the time limit runs from when the Applicant knew, or ought reasonably to have known, of the matters giving rise to the dispute.  Huddersfield submits that Ms Stansfield was aware at all material times that she had been excluded from the Scheme and maintains that it is irrelevant that she did not appreciate the exclusion was unlawful.  It submits that there are no grounds for considering it was not “reasonably practicable” for Ms Stansfield to delay referring her dispute to me.  Alternatively, under the 1996 Regulations, as Ms Stansfield had been appraised of her ability to refer her dispute to me in 1995, for her to take no action until 1997 was not reasonable.  Therefore, there are no grounds for considering that it was reasonable for her not to have referred her dispute to me until 2000.

35. Finally, Huddersfield submits that, if I decide that I do have jurisdiction to investigate Ms Stansfield’s claims, the claim should be processed in accordance with the model settlement for part-time pension cases which was agreed as a result of the Preston cases.

Leeds C of M

36. Leeds C of M refutes Ms Stansfield’s complaint of maladministration since it followed procedures laid down by Teachers’ Pensions (then the Teachers’ Pensions Agency) at that time (i.e. prior to May 1995).  Leeds C of M allowed Ms Stansfield into the Scheme when she applied after that date.  Leeds C of M suggests Ms Stansfield should have pursued this matter through an Employment Tribunal.

DES (also on behalf of Teachers’ Pensions)

37. The DES position is as set out in paragraph 10, above.  DES also states that it has decided not to defend any cases brought in the Employment Tribunal on the grounds of objective justification or disparate impact.

38. DES makes the same submission as that made by Huddersfield in paragraph 30, above.  In addition, it submits that the correct approach to the statistical issue is to compare, from the total numbers of female and male teachers who were eligible for admission to the Scheme, or who would have been but for the exclusion of hourly paid part-time workers, the proportion of female teachers who were or were not paid a fractional hourly rate with the proportion of male teachers who were or were not paid a fractional hourly rate.

39. DES submits that Ms Stansfield’s dispute is solely within the jurisdiction of the Employment Tribunal and that Parliament cannot have intended me to have parallel jurisdiction with the Employment Tribunal.  Alternatively, DES submits that any jurisdiction I might have to determine disputes of law relating to equal pay, expires when the parallel jurisdiction of the Employment Tribunal has been extinguished by the expiry of time.  DES submits that in matters of law my decisions must be consistent with those of the courts, in this case, the Employment Tribunal.  There must not be a different answer to the substance of the dispute according to which forum the dispute is decided in, and this applies equally to overriding defences of limitation.  Although Ms Stansfield has not brought a complaint in the Employment Tribunal, if she did it would be determined against her as being out of time.  As such, DES submits that I must treat that matter as having been decided and act accordingly.  DES notes that Ms Stansfield was told about the time limit for bringing proceedings in the Employment Tribunal in 1995.  She chose not to pursue a remedy in this manner and should not have the alternative of bringing a claim before me.

40. DES submits that Ms Stansfield knew of the matters of her dispute in 1992, when her employment was not treated as pensionable.  Alternatively, it submits that she knew, or ought reasonably to have known of her complaint in December 1994, when the law in relation to her type of complaint was authoritatively reported (the Vroege case).  It is therefore submitted that the three year time limit began earlier than 1995 and expired by 1995 or 1997 at the latest.

41. As regards the submission in paragraph 30.3, DES submits that the two year period of inaction between 1995 and 1997 is inexcusable.  It is for the Pensions Advisory Service, not the public purse through the Scheme, to make good any inaccurate advice they gave to Ms Stansfield.  She had the knowledge to enable her to pursue her claim in the Employment Tribunal and chose not to do so.

42. Finally, DES submits that, in respect of assessing whether there is a disproportionate adverse impact, the best approach is to consider, on the one hand, the respective proportions of men in the pool able to satisfy the disputed requirement and of those unable to do so and, on the other, to compare those proportions as regards women in the pool
.  This should be the approach, rather than a comparison of numbers of females that satisfy or do not satisfy the requirement and the number of males who satisfy or do not satisfy the requirement.

43. A benefit of membership of the Scheme is that Ms Stansfield could make AVCs which qualify to be set against tax. She feels she should be allowed such benefit retrospectively and be credited with an amount to compensate her for loss of capital growth that would have been accumulated.

44. She seeks an award of compensation for her financial loss and expenses incurred in pursuing her claim.

CONCLUSIONS

45. Ms Stansfield could have complained to an Employment Tribunal, where her complaint would be considered in terms of the Equal Pay Act.  Alternatively, she could have sought to bring a claim before a court alleging breach of contract. The time limit within which a claim could be brought for breach of contract would be six years; proceedings before an industrial tribunal would have needed to be commenced within six months of the ending of employment. My jurisdiction empowers me to accept a complaint in the circumstances set out in paragraph 3.  That Ms Stansfield did not make her claim within six months of leaving employment is not directly relevant to the issue before me nor, indeed, in terms of deciding whether to investigate are the provisions of the Limitation Acts; they preclude the grant of a remedy which is not the same as precluding an investigation. 

46. As regards the further submissions about my jurisdiction made by Huddersfield and DES, I make the following comments:

46.1. I am not persuaded that I should regard the 1996 Regulations as having no retrospective effect so as to exclude a complaint which could not be brought under the 1991 Regulations.. I am mindful of the principles enunciated by Lord Reid in Sunshine Porcelain Potteries Pty v Nash [1961] AC 927 and by Lord Mustill in L’Office Cherifien v Yamashita [1994] AC 486 at 524 which were discussed in Westminster City Council v Haywood (No 2) [1998] Ch 377. That a complaint could not have been brought prior to the 1996 Regulations meant that it was not reasonably practicable for the issue to have been raised with me until that change in the law. I am not seeking, in this case, to provide a remedy that the courts could not provide. The remedy I am providing is what a court could have provided, had the claim been made to that forum, within the relevant period.

46.2. Again, it is the 1996 Regulations against which I have judged whether an application has been made to me within time, or within a reasonable time thereafter.  Discretion was exercised to accept Ms Stansfield’s application because, based on the information she received from the Pensions Advisory Service, it was reasonable for her not to have pursued matters until 1997.

47. The evidence provided to me shows that the period of service with Leeds C of M in respect of which Ms Stansfield submits she was unlawfully denied access to the Scheme is now regarded as pensionable.

48. The table set out in paragraph 23, above, shows that, with the exception of Huddersfield, there was a consistently a higher proportion of male teachers, who were Scheme members than female teachers.  The table set out in paragraph 24, above, shows that, again with the exception of Huddersfield, there was a consistently higher proportion of female teachers who were not Scheme members, than male teachers.  

49. As regards Huddersfield, the difference in 1994 is 0.1% for both tables; in 1995, it is female teachers who proportionately outnumber male teachers in terms of Scheme membership.  Faced with this statistical evidence, I do not conclude that Ms Stansfield was indirectly discriminated against by virtue of her gender during her employment with Huddersfield.

50. The data provided by Joseph Priestley shows a more significant difference, although I note that, while the gap between the proportion of male teachers in the Scheme compared with female teachers widened between 1993 and 1995, in terms of those teachers who were not eligible, the gap narrowed, albeit by only 0.3 of a percentage point.  

51. The data from DES covers a wider range of schools than simply those where Ms Stansfield was employed.  It also covers the full period for which Ms Stansfield makes her claim.  Taking both this and the figures from Joseph Priestley into account, I conclude that Ms Stansfield was the victim of indirect sex discrimination in that she was denied her membership of the Scheme while employed by Joseph Priestley.
52. Although the data provided by DES was accompanied by caveats about its reliability, in my view it is sufficiently robust a basis for the conclusions I have reached. I appreciate that the DES figures for part-time staff include both salaried and hourly-paid but I also note that the number of hourly paid males was relatively insignificant compared with the number of females.  Even if hourly paid staff formed only half the number of part-time females, their numbers would still be overwhelming when compared to the number of part-time males.  From the national statistics submitted by the DES, I therefore conclude that hourly paid females were discriminated against compared with males and that Ms Stansfield’s exclusion from the Scheme means she was a victim of indirect sex discrimination.

53. No data was available from Leeds C of M.  Despite this, on the balance of probabilities I conclude that Ms Stansfield was also a victim of indirect sex discrimination when employed by it.

54. I conclude that Ms Stansfield was a victim of indirect sex discrimination during the period 28 May 1992 to 30 April 1995, with the exception of her employment with Huddersfield during the period of 14 September 1994 to 30 April 1995, in that she was excluded from Scheme membership when she was employed by Joseph Priestley and Leeds C of M.  No argument has been put forward that the discrimination can be objectively justified.  It follows that she was also prevented from paying AVCs.

55. Ms Stansfield has not identified a male comparator for the purposes of proving indirect sex discrimination, but in line with the ECJ ruling, this is not a bar to a successful claim.

56. Thus, I resolve in her favour, in respect of two out of her three periods of employment, the dispute as to whether Ms Stansfield was indirectly discriminated against, as a result of her sex, and was thereby unlawfully prevented from having access to the Scheme before May 1995.  No direction needs to be made in respect of the period of employment with Leeds C of M (as it appears this employment now counts as pensionable). 

57. Ms Stansfield makes a claim for the investment growth on the AVCs she may have made  I do not propose to provide a remedy of this nature. Such money as she may have invested in AVCs she could have invested in other ways.
58. I am not making any directions as regards the costs incurred by Ms Stansfield; there is no charge for the use of my office and costs do not follow the event in the way they do in the courts.
DIRECTIONS
59. Within 56 days of the date of this Determination, DES shall advise Ms Stansfield of the employee’s contributions which she would need to pay in order for the period of employment with Joseph Priestley to count as pensionable service.   This calculation shall be carried out in accordance with the Public Sector Settlement Model for the Calculation of Backdated Employee Contributions for part-time workers as is explained on both the Employment Tribunals’ and the Teachers’ Pensions’ websites. 

60. Upon Ms Stansfield paying these contributions, the DES shall arrange for Ms Stansfield’s Scheme membership to be amended accordingly and shall, as is necessary, obtain the necessary contributions from Joseph Priestley.  Within 28 days of Ms Stansfield paying those contributions, the DES shall arrange for an amended statement of pensionable service and accrued benefits to be provided to Ms Stansfield. 

DAVID LAVERICK
Pensions Ombudsman
16 March 2007
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