L00449


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr JM Brown

Plan
:
Prudential Personal Pension Plan GPP9997

Managers
:
The Prudential Assurance Company Limited (Prudential)

THE COMPLAINT (dated 8 August 2001)

1. Mr Brown has complained of injustice as a consequence of maladministration on the part of Prudential in that they overstated the value of his fund for the period 1993 to 2000.  As a result of this overstatement, Mr Brown says he did not take advantage of other investment opportunities which were open to him, believing that his pension fund would provide adequately for himself and his wife.

Background

2. In 1991 Mr Brown transferred funds from the Canny Bowen & Associates Ltd Executive Pension Scheme (“the Canny Bowen Scheme”) to a personal pension plan with Prudential.  This transfer was split equally into five separate arrangements/segments.  Then in 1993 Mr Brown transferred a further sum to the Plan from a Provident Mutual Personal Pension Plan, which was allocated to a further segment.  Thus in total there were six segments within the Plan.

3. In April 1993 Mr Brown opted to take benefits from one of the segments set up after the transfer from the Canny Bowen Scheme.  Prudential wrote to Mr Donlon (then working for Coopers & Lybrand) on 15 April 1993, quoting a pension for Mr Brown of £6,333.24 pa and a tax free cash sum of £14,156.03.  Prudential said that the figures were guaranteed until 30 April 1993 and were based on the 2nd cluster of the Plan.  A cheque for £14,156.03 was duly sent to Mr Brown and his pension was set up from 13 April 1993.  Mr Donlon was sent a cheque payable to Coopers & Lybrand for £727.74 in respect of commission, being 1% of a fund value of £72,774.02.  The letters accompanying the cheques to Mr Brown and Mr Donlon were referenced GPP9997.

4. On 17 May 1995 Mr Donlon wrote to Prudential,

“As you will recall from your records, my client has several remaining personal pension policies with you – four funded from a transfer value from the Canny Bowen Scheme and a small policy funded by a transfer value from Provident Mutual with a nil cash certificate.

In respect of all his remaining policies, I would ask you to let me know what values would be payable if:-

(a) The benefits are vested in full on 1 June 1995 with maximum tax-free cash being taken from those policies where it is allowable.  As before, cash should be calculated in line with both methods allowable under SI 1988/No 1014, the residual pension being illustrated monthly in arrear (sic), 5 year guarantee, no escalation and no spouse’s provision.

(b) As above but allowing for 3% escalation on the residual pension.

(c) The fund was transferred to another provider from 1 June 1995.

Finally, my client may wish to take advantage of new provisions allowable under the 1995 Finance Act, that is, draw cash and take an income from the fund.  Please confirm whether or not Prudential intend to offer this facility and, if so, the likely timescale.”

5. Prudential replied on 14 June 1995, quoting a fund value of £431,451.93 as at 1 June 1995.  Benefit statements dated 1 June 1995, which include a statement for the segment which Mr Brown had cashed in 1993, quote fund values totalling £501,858.17.  According to Prudential, when the quote was prepared for Mr Donlon in June 1995, the person preparing the response realised that one of the segments had already been used to provide benefits and did not include it in the figures.  However, Prudential’s administration system was not updated at the same time.  Prudential have confirmed that the figure of £431,451.93 was correct at the time of quotation to Mr Donlon.  According to Mr Brown, he did not receive the 1995 benefit statements and had not seen copies until they were provided by Prudential as part of their response to his complaint.  Mr Donlon passed the fund value figure on to Mr Brown in a letter dated 3 July 1995.

6. Mr Brown opted to take benefits from another two segments of the Plan in 1995.  Prudential sent him a cheque for £35,025.10 in respect of the tax free cash sum on 2 October 1995.  The accompanying letter explained that the cheque was for the tax free cash sum for two parts of his policy.  The residual fund was transferred to Skandia Life.  A cheque for the residual amount was sent to Mr Donlon on 6 November 1995 and, in the accompanying letter, Prudential confirmed that it was coming from two sections of Mr Brown’s policy.

7. Mr Brown has stated that he did not receive any benefit statements in 1996 but that he did receive statements in 1997.  There were four statements produced by Prudential in April 1997, including one for the segment paid in 1993.  Each segment of the Plan is shown on a separate statement.  The fund values quoted are; £115,596.39, £115,598.22, £115,511.95 and £1,494.22.  The first three refer to the transfer from the Canny Bowen Scheme and the fourth to the Provident Mutual transfer.

8. In September 1998 Mr Brown had a meeting with Mr Donlon to review the drawdown from his Skandia Life plan.  According to Mr Brown they also reviewed the performance of the Prudential fund and he has provided a copy of a summary of his pension benefits in a table form, which he says was prepared by Mr Donlon.  This table shows six segments from the policy GPP9997; two of which are labelled ‘Residue after cash transferred to Skandia Life’, one is labelled ‘Transfer from Provident Mutual’, and the remaining three are labelled ‘With profits written to age 65’.  There is another Prudential policy (policy number P00379654), which is labelled ‘Korn Ferry (Sun Life) transfer to age 65 – held in cash’.

9. In April 1999 Mr Donlon (by then working for FutureFocus after leaving Coopers & Lybrand in February 1999) wrote to Prudential requesting details of benefits and options for Mr Brown.  Prior to receipt of this information from Prudential, Mr Donlon prepared a comprehensive report for Mr Brown detailing a recommended investment strategy.  He also met with Mr Brown on 3 June 1999.  Subsequent to this meeting, Mr Brown wrote to Mr Donlon on 3 June 1999,

“Clearly, much depends on the outcome of the Government’s current review… In the meantime, a few comments following our meeting today as follows​:-

1. For the time being, I am still looking for capital growth of the Pru and Skandia funds, wherever possible, rather than “safety first”.  Also for the time being, I should like to retain broadly the same pension income as now.

2. Until we know the Government’s proposals, the main action point is to ensure that the ex-Pru cash fund of approximately £55K is put to the best use, whether in managed building society (immediate short term) or in something else when we come shortly to rearrange the Skandia portfolio

3. With capital growth in mind, and reflecting my own investment philosophy, my preference would be…

Finally, I look forward to receiving an update on how the Pru fund is doing; and also in due course information on self-invested pensions, which could be of interest for one or more tranches of the Pru fund…”

10. Prudential requested authority from Mr Brown to release the information because Coopers & Lybrand were still shown as Mr Brown’s advisers.  This authority was duly provided and Prudential responded to Mr Donlon on 19 July 1999,

“…Please find listed below the information requested in your letter of 12 April 1999:

a) The policy commenced on the 4 February 1991.  I can confirm that the policy has six segments of which two have already been taken as annuities.  The selected retirement date for four of the segments is the 22 January 1993 and the other two segments have a retirement date of 22 January 1996.

b) Please find enclosed a Benefit Statement which shows the fund and the transfer value at 16 July 1999.  I can confirm that a transfer value of £336,730.69 was received on the 4th February 1991.  Mr Brown also transferred £1,084.83 into the policy on the 26th February 1993.  In addition, I can advise that death benefits are calculated using the fund value as at the date of death…”

11. There were four benefit statements sent with the letter, again including one for the segment which should have been cancelled in 1993.  Mr Donlon sent a summary of the information provided by Prudential to Mr Brown showing the four segments of policy GPP9997 and said that the total fund value was therefore £557,631.71.  He said that the Prudential had indicated that a tax free cash sum of £90,430.11 would be payable if all the policies were vested at that time and that the balance of the fund could secure an annuity starting at £22,460.04 per annum.  Mr Donlon said,

“If the fund were used now for income withdrawal (ie as Skandia Life), the maximum income after tax-free cash is withdrawn would be £46,252 per annum (based on July 1999 tables) and the minimum you would have to withdraw would be £16,188.  By contrast, Mary would receive the remaining fund on your death less a 35% tax charge as a lump sum if you died before annuity purchase.

At this stage, I am not actively suggesting you vest the policy or take income withdrawal.  I thought it may however be useful when budgeting for the children’s school fees to understand what may be available.  There may also be some scope for me to argue with Prudential about the tax-free cash and see if it can be improved at the appropriate time.”

12. Mr Donlon next requested information from Prudential in September 2000.  Prudential responded on 5 October 2000,

“…I can confirm the following transfer amounts were received in each cluster:

1/1
04/02/1991
£67346.00

1/2
04/02/1991
£67346.69

1/5
04/02/1991
£67346.00

1/6
26/02/1993
£1084.83

I have enclosed a member’s statement for each remaining cluster.  This details Mr Brown (sic) current fund and transfer value and any terminal bonus accrued.

Please find enclosed as requested two retirement quotations.  One quote assumes that payments are made monthly in advance, 5 year guarantee, 3% escalation, 50% spouses benefit with tax free cash.  The other quote is quoted the same except it is on a single life basis with no escalation.”

13. On 11 October 2000 Mr Donlon wrote to Prudential querying the calculation of Mr Brown’s tax free cash sum.  According to Prudential the case was referred to their technical section and they discovered the error regarding the segment which should have been cancelled in 1993.  Prudential say that they then contacted Mr Donlon by telephone and notified him of the error.  They received a fax from Mr Donlon suggesting that Prudential should pay the benefits based on the transfer value quoted in their letter of 5 October 2000.  Prudential responded,

Thank you for the information provided… on 3 November regarding your client’s pension arrangement with Prudential.  It is disappointing to learn of the administrative error that took place in 1993 and the consequent overstatement of Mr Brown’s fund value during the intervening period.  I would like to offer our sincere apologies for any distress or disappointment that your client may suffer as a result of this overstatement.

However, having reviewed the case in the context of the information you have provided, I am afraid I cannot accept your position on this.

I should start by saying that we fully accept that we made an error, and we would not seek to avoid giving fair compensation for losses incurred as a result of our mistake.  However, we do not accept that it would be fair, or that the law requires, that we stand by the incorrect quotes on the basis only that Mr Brown believed the accuracy of those quotes.  In general, we would look to establish whether or not Mr Brown had taken some important action in reliance on the accuracy of the quotes (for example, committed himself to expenditure in the future which he clearly would not have contemplated had the quote been correct), and that he cannot now change his plans.  Having read your correspondence, this does not seem to be the case.  It seems clear that even if our quotes had been correct, Mr Brown’s financial position would be more or less the same as it is now.  In other words, while the mistake will cause disappointment, for which we apologise, it has not had any important financial consequences.”

14. According to Mr Donlon, Prudential initially made an oral offer of £250 for distress and inconvenience and later this was increased to £500.  This offer was again increased to £1,500.

Mr Brown’s Assessment of the Consequences of Prudential’s Error

15. Mr Brown states,

“If someone had told me in 1995-96 that the balance of the pension fund was one-third less, something would have been done.  Action is likely to have included:

1. The stock market opportunity in 1998 could have yielded in the region of £43,000, which assumes selling out before the market peak! (see note attached)

2. Alternatively, building society funds could have been transferred to an equity-based unit trust.

3. Two additional property investments in Wandsworth (at least) could have yielded around £60-65,000.

4. My wife could have returned to work earlier, but if in 1996 she had merely returned full-time instead of part-time, she would have earned say £45,000 extra in the last four and a half years.  This could have been invested in a personal pension or in PEPS.

5. If I had continued consulting post 1995, even on a reduced basis, with a minimum fee of £15K per assignment, earnings of £75K over 5 years seems not unreasonable.

The above gives a total of say around £225,000 over five years.  Of course it might not all have happened and some items could have been higher; and it would have had to be earned; and some would have been invested for growth and some spent.  It does, however put into perspective the suggestion that the Prudential might wish to restore the missing tranche in full.  If not, then realistically I feel we could well be thinking in the range £100-200K”

16. Mr Brown based his assessment of alternative investment yield on the FTSE100 index.  According to Mr Brown, he was watching the FTSE100 in the early part of 1998 with a view to deciding a possible target date for taking the balance of his pension, either as an annuity or in the form of drawdown.

Written Evidence provided by Mr Brown in Support of Alternative Arrangements

17. Mr Brown provided the following evidence in support of his assessment of the alternative arrangements he would have made;

17.1. Stock market opportunities in 1998,

Mr Brown provided cuttings from the Financial Times for 15 November 1998, 22 December 1998 and 4 September 2000, which show that the FTSE 100 index dropped from 6179 to 4649 in the third quarter of 1998, rose to 5877 before Christmas 1998 and had risen to 6795 by September 2000.  Mr Brown says he was ideally placed to take advantage of these events because cash from property sales had been transferred to his bank in July and August 1998 (evidenced by bank statements).  In the event he decided not to invest in equities but to transfer the majority of his cash to a monthly interest account with the Cheltenham and Gloucester Building Society.  According to Mr Brown, a significant influence on this decision was Mr Donlon’s remark in their meeting on 21 September 1998 that the Prudential fund was ‘coming along nicely’.

17.2. Unit Trusts
Mr Brown states that he has not been an investor in individual stocks and shares for many years but that, as a result of working with Mr Donlon, he had gained some knowledge of and invested in a number of unit trusts.  According to Mr Brown, in the six years from 1995 to 2000, the average growth of those unit trusts he had invested in for drawdown purposes ranged from 19.1% per annum to 35.5%.  He says that this would have been a secondary choice compared with the stock market option (above).

17.3. Additional Property Investment
Mr Brown provided copies of solicitors’ letters regarding the purchase in 1994 of a property in Wandsworth and the subsequent sale of the freehold in 1998.  According to Mr Brown, he was approached by two friends with regard to the purchase of two further properties in Wandsworth.  He has explained that most of the discussions regarding the properties were oral but he has supplied copies of his hand-written notes regarding one.  Mr Brown says he declined the offer at the time because of existing investments and because he had three other projects active at the time, which he felt was enough.  Mr Brown believes that had the information from Prudential been different the incentive to invest would have been higher.

Mr Brown says that these were not the only opportunities he had to invest in property.  He has provided copies of two letters to estate agents (25 October 1993 and 12 September 1997) about his interest in acquiring commercial property, together with a number of other business cards from estate agents.

17.4. Mrs Brown’s Earnings
According to Mr Brown, his wife returned to work as a rheumatologist in 1995 on the basis of one day per week.  He says this increased to nearly four days per week in 2001/02 in response to ongoing pressure to reduce NHS waiting lists and to contribute to the family’s income.  Mr Brown provided copies of his wife’s P60s for the period concerned, which showed income of £4,447 in 1995/96, £22,337 in 1998/99 and £30,920.96 in 2001/2002.  He has estimated that, if she had returned to work full time in 1996, she would have earned approximately £45,000 extra.

Oral Hearing

18. An oral hearing was held on 22 November.  A note of the evidence given at that hearing is appended to this determination.

CONCLUSIONS

19. I do not doubt that Mr Brown genuinely believes that, had he heard earlier that the figures quoted to him as to the size of his Prudential fund were greater than they should have been, he would have sought, by one or more means, to increase the amount of money by which he hoped to make provision for his retirement and his dependents.

20. That genuine belief, however, sits uneasily, alongside what Prudential’s solicitor described as Mr Brown’s “track record.” By this the solicitor means that between 1995 and 1997 (when no inaccurate information had been given to Mr Brown or, put another way, when Mr Brown knew that his Prudential Fund had been diminished as a result of his cashing in two substantial segments) Mr Brown did not pursue the kind of “aggressive” earning-seeking which he says would have been his response to the news that the Fund was not going to grow to around £500,000 at the point of retirement.  Although Mr Brown has pointed to a riskier investment strategy which he has more recently being pursuing, Prudential’s solicitor points out that this strategy commenced before Mr Brown learnt that his Prudential fund was going to be less than previously indicated and thus was not a consequence of that knowledge.

21. There are inevitably difficulties in identifying what cause and effect flowed from Mr Brown originally being lulled into believing that his position was more comfortable than has turned out to be the case.  Principal amongst those difficulties is that the issue cannot be viewed in isolation from other factors both general (such as the volatility of stock markets and property values) and particular such as Mr Brown’s family circumstances.

22. At first sight it seemed to me unlikely that Mr Brown could have failed to notice the mistake made by Prudential: surely he cannot have forgotten that he had cashed a large part of his investments with Prudential? Although the trading name of his adviser had changed in practice it appeared to be the same individual who was continuing to handle his affairs.

23. So far as that latter point is concerned I am now satisfied that although the adviser did have knowledge of Mr Brown’s affairs at the time when the Prudential segments were cashed he could not reasonably have been expected to carry that knowledge with him when he left the employment of Mr Brown’s previous advisers.  His approach in seeking to build up documented and confirmed knowledge about his client’s affairs cannot be criticized.  It was, however, an approach which meant that he was misled by the information provided by Prudential.

24. As a result of the evidence given orally I have also revised my view as to whether Mr Brown could himself have failed to notice the mistake.  I found his assertion convincing that he has all along had in mind that, even after cashing the segments the remainder of the Prudential fund could be expected to grow back to about £500,000 and thus he regarded the (inflated) statements from Prudential as being consistent with that.

25. Prudential, to its credit, has not sought to deny that there was maladministration on its part.

26. Both parties have referred me to the case law dealing with unjust enrichment although I am bound to say that such caselaw is not entirely on the issue presented by Mr Brown’s complaint.  This is not a case where, relying on Prudential’s inflated fund values, Mr Brown has incurred expenditure.  His case is rather the reverse: he says that because he was lulled into believing that he had more capital than has turned out to be the case, he refrained from earning more income, or pursuing forms of investment which might have produced more returns.

27. Prudential have made the point to me that Mr Brown wants both to eat and to keep his cake.  Despite his contrary protestations, I see force in that argument.  Part of the capital which he says he would have employed to more aggressive effect in order to counter the shortfall that was retrospectively identified was the very money that had been cashed from Prudential.

28. I would add to Prudential’s submission my own culinary analogy to the effect that in presenting his case Mr Brown has to some extent over-egged his pudding.  I have in mind his submission that it was because of the discovery of the shortfall, in his words ‘his piece of bad financial news’, that his wife sought to increase her own earnings.  The evidence before me leads me strongly to the view that the trigger for Dr Brown’s increasing work within the NHS was not Mr Brown’s finances but the realization of a planned desire to return to her career once the children were of an age to make that feasible.

29. I have also found it relevant to bear in mind that Prudential has not deprived Mr Brown of any money to which he is entitled.  Their maladministration lies in telling him (and his adviser) that they were holding more money to his credit than was actually the case.  The money they do actually hold for him represents his investment and all interest which has accrued as a result of that investment.

30. Nor can it be said that Prudential have deprived Mr Brown from making any investment that he wished to make.  He has told me how it would have been possible for him to borrow money and make a small profit on the income received from investing in property by comparison with the outgoings involved taking account of the borrowing charges.  But in the event he did not do this and I am not convinced that the reason why he did not pursue such opportunities was that his “hunger” was not sufficient.

31. I began this conclusion by noting that Mr Brown genuinely believes that he would have acted differently had he been aware from an earlier time of the true balance of what he refers to as his Prudential fund.  But that belief though genuine, is one which has been formed with the benefit of hindsight and the conclusion to which I have come is that the filter provided by hindsight has distorted Mr Brown’s vision.  His original strategy took account of the true state of the Prudential fund and I am not convinced, despite the sincerity of his evidence, that he would in fact have acted differently had Prudential not given him mistaken figures.

32. Thus I have reached the view that although there has been maladministration on the part of Prudential that maladministration cannot be seen as having caused any financial loss, or even loss of financial opportunity for Mr Brown.  That being so I do not uphold his complaint.

DAVID LAVERICK

Pensions Ombudsman

23 December 2002

Appendix to Determination L00449

Notes of Evidence given at Oral hearing

1. Confirmed accuracy of revised draft

Prudential has further evidence of a phone call on 11 May 2000: they will introduce this in evidence.

2. Evidence from Mr Brown (sworn)

2.1. Has always approached correspondence as though he were giving evidence.

2.2. Moved to Devon in 1993 as consequence of economic downturn in ‘92.  Moved to a lower cost environment.

2.3. Looked around to see what alternative diversification of income he could achieve.  Led to first small scale investment in London property.  Then pursued other similar property opportunities until 2000.  Then pursued other avenues of investment particularly unit trusts.

2.4. Wife was a senior registrar in Paddington; took 8 years maternity leave.  She went back to work in 1996 after birth of third child born in ‘93.  

2.5. In 2000, property market became overheated leading to a curtailment of the main source of income.  Throughout the whole of that period he was looking for opportunities of one sort or another.  There were a number of occasions where, if the need to make greater provision for retirement had been seen to be greater he would have taken on further commercial risk.

2.6. He was not so much working toward some fixed point for taking his pension but that keeping information about pensions under review.  Throughout the period there appeared to be a buoyant situation.  He was amazed to see how, when there was 10 to 12 % growth in market place that this rolled up in his pensions fund.  He was conscious that he needed to take an annuity in 2006 when he was 75.  Mr Brown felt the pension fund was going well.

2.7. He had information that the Prudential fund was doing well; his own income generating assets and his wife’s earnings meant that things were going well.  He needed to make decisions during that period.  Any hiccup on the pension fund or indication that it was not doing as well would have led to different priorities.

2.8. Since 2000 things have gone pear shaped on the investment front although until then it looked as though it would be buoyant.

3. Evidence from Mr Brown in response to Questions from Mr Child (solicitor for the Prudential)

3.1. Mr Brown is inclined to accept that he been given the correct information in ‘95; only in ‘97 that he had been given incorrect information.

3.2. He cashed part of fund in ‘93 and bought an annuity at that time.

3.3. He had been working with Shell International where there was a private pension scheme.  Left in ‘79 with full entitlement of pension which he elected not to take and joined a recruitment agency.  He intended to continue working until 62 and a half.  He had to take care of his own pension fund at the recruitment agency.  he moved on after 5 years.  The Partners at his new employment recommended Mr Barrett of Coopers & Lybrand to advise on pensions.  Mr Barrett proposed re-structuring various pensions into one scheme.

3.4. In 1995 on advice of Mr Donlan, Mr Brown went into new arrangement of income draw-down.  Skandia Life were chosen to administer new scheme.  Mr Donlan had approached Prudential to see if they had any similar scheme but Prudential at that time had said not.  Skandia provided information on a monthly basis as to state of fund together with a three yearly review.  Before that when Mr Barrett was advising there were ad-hoc consultations when things needed to be done.  From ‘95 onward he met more frequently with Mr Donlan.

3.5. He did not receive any statements in 1996.  He had not received any incorrect information at that stage.  He did know what the correct position was.

3.6. Mr Donlan advised when deciding whether to take one or two tranches of the Prudential fund that the fund would grow back to £500,000 even if he took two tranches.  The letter he received was from Mr Donlan dated 3 July.  Mr Brown had misread that letter and assumed that the tax free sum of £70k was in addition to the £431k mentioned.

3.7. He had indeed encashed two thirds of the sum held with Prudential.

3.8. Busy business types are notorious for not looking after their own affairs well.  His concern was how many segments to take not how many were left.  

3.9. The incorrect benefit statement in 1995 did not affect anything.

3.10. Prior to ‘97 he had not altered his position in any way because he had not received any incorrect information.

3.11. The statements together showed a fund of about £350,000 despite the fact that it had been only about £215,000 two years earlier.  He was not surprised by that because he had been expecting the pension pot to grow over time over to £500,000.

3.12. In ‘98/9 he took the steps anyway that he now says he would have taken in ‘97 but these were not in response to realizing that he had been given mistaken information.

3.13. He could have invested in other properties had he appreciated there was a need for some further investment.  In ‘97 he had not considered the London property market to be overheated.  He was interested in investing in property when he had cash in hand.

3.14. He was reluctant to borrow money more than he needed to.  Borrowing would have been regarded as a significant risk.  At one time he had commercial loans from the banks of £20k and £55k.  Banks were willing to lend up to 70% on commercial property.  If there is no strong need for money his activity would be on the cautious side.  If he felt that there was a strong need he might need to take greater risk.  

3.15. From 1994 there were opportunities to invest in the property market.  His reaction to those opportunities was coloured by how events were going elsewhere.

3.16. He had options both of investing in property or of converting building society investments into unit trusts.  The latter would have been a secondary choice at the time when he had one significant opportunity to invest directly in the stock market in 1998.  Caution on that occasion prevailed.  There was money available which was in the Building Society earning 6% return on investment.  Had he bought the particular shares they would have peaked in December 1999.  Hopefully he would have sold out before the peak.

3.17. In 1 July 1999 Mr Donlan wrote with a warning against making short term investments saying that Mr B’s strategy was to protect his family’s interests in his particular circumstances and preserve the pension capital.  

3.18. He does not directly hold any equities at the moment.  Now that he does know what the value of the pension fund is, he has not invested in any equities.  This reflects a view that the value of stock market may fall further in the light of international conflict.  

3.19. In November 2000 there were doubts about the stability of the American market in the light of Presidential elections and in Britain in light of the General Election.  He did not think it a good time to invest in equities.  

3.20. He might however have invested in unit trusts which are more immediately understandable for “the ordinary punter like me.” Recent discussions have been about a mixture of unit trusts and direct investment.  He has not invested in this way.  He proposes to wait upon the American market becoming more buoyant.

3.21. He is not sure what cash he would have invested in 97-8.  He had money on deposit with C&G.  This capital was available to invest in any attractive opportunity.

3.22. His wife went back to work in 1996.  She earned £4-5k in first part year.  At that time he was investing in different property projects.  At that time his pension fund was known to be at the lower figure.  At no stage has he ever asked her to work more hours.  She actively looked for work last year when it was known that he had a financial disappointment.  She now works 4 days a week working for 3 separate trusts.

3.23. She increased her hours in ‘98-9 when he was in the mistaken belief that the pension fund was bigger than it was.  In the second two years since her return to work her earnings went up to £22 to 24k and this has gone up over the last year.  One cannot design the number of hours she can work in the NHS.  Without too much difficulty she might have earned an extra £10,000 a year and thus able to have earned £45.  He sometimes covers the school run.

3.24. They have two older children born in ‘88 and ‘89 (now 13 and 14).  They are at a boarding school.  Up to ‘88 she was working full time, working at Guys and St Mary’s.  She went on maternity leave and stayed home for 8 years coming back in ‘96.  At that time the youngest child was at a kindergarten.  At that time his hours were shorter and not every day of the week.  School run was shared.

3.25. Dr Brown’s extension of hours did coincide with his son moving into full time education.  Mr Brown maintains that it was not as a consequence of this that she felt able to work more.  Had she worked more hours earlier than there may have been some costs in providing child care cover.  

3.26. His wife did always intend to work part time.  The decision to move to full time was as a result of his learning that he had less money that he thought in his pension scheme.  They are educating children in private schools which represents a financial sacrifice.  They do not have a lavish lifestyle.  They live thriftily.

3.27. By ‘95-‘97 he could have gone back to his consulting work.  But he did not do that in ‘95 when he had the correct figures.  If in ‘95 the Pru.  had noticed that the policy had not been taken off their computer system and told him this would he have done any different? If there had been evidence of human error it would have caused a bit more detailed examination of where things were.

3.28. He kept the consultancy going for some time when he moved down to Devon but it was difficult to maintain a client base from 200 miles away.  He would have needed to buy a flat in or around London.  The opportunity to take draw-down took some of the heat out of the need.  The consultancy option could have been reactivated up to ‘98; by 2000 it would have been too far in time since he had given up the base.

3.29. Consultancy work was to do 13 - 14 assignments per year.  He has assumed that he would just have taken one assignment realising £15000.  Depending on how that assignment turned out he might not have had the time to manage his property investment opportunities.

3.30. He put an offer in on a property in Newton Abbot in March 2000.  Had he known at the time of the shortfall in his pension fund he would have been more aggressive, ie been willing to pay a higher price for property although the need to borrow money to pay that higher price would have diminished the return: he could borrow the money at 8% and obtain a return of 10%,.  His own equity would have had to come from elsewhere, ie his building society and thus would have involved giving up a 6% return there.

3.31. None of the offers to which he has referred in 2000 was accepted.  He was outbid.  He was also balancing the fact that the nearer he got to his annuity date he would need to be more cautious about taking on liabilities.

3.32. He accepts that he called Prudential on 11 May 2000.  For ’97, ‘98 and ‘99 he had received 4 statements (ie one for each of four clusters).  For 2000 he received only 2 pages.  He rang up and spoke to someone who said that the remaining statements would be sent.  Letter sent 24 May apologising and sending 4 statements.  He has kept one of the earlier statements dated April.

4. Mr Brown questioned by DJL

4.1. Cooper and Lybrands were introduced as a pensions adviser.  They were advising purely on pension provision.  He had worked out a general strategy.  He was persuaded to use the Shell Pension Fund to set up a private pension.  The adviser also secured a transfer of an investment from Friends Provident who had been a provider of the Korn Ferry Fund.  The general strategy was to retire at 62.5 on an income of £40, 000 a year.  This changed after Mr Brown got married in 1986.  He also had a small fund with Allied Dunbar which was “taken” at the same time as the first two Prudential segments.

4.2. He was needing to balance income in the short term with the need to retain a fund to provide a suitable income in retirement.  Coopers & Lybrand /Donlan said he needed to think about a date for taking a final pension and of any consequences of any downturn in stock market.  The only advice they gave on investments was what to do with pension Fund money.

4.3. The Selected Pension dates for most of Pru fund was 1993.

5. Evidence from Mr Donlan (sworn)

5.1. Joined Coopers and Lybrand in November ‘92 as an assistant Manager reporting to Keith Barrett the partner in charge of actuarial and benefits practice.  Mr Brown was one of a number of Mr Barrett’s clients.  Mr Donlan had some contact in ‘93 although at that stage advice was being given to Mr Brown by Mr Barrett.

5.2. Mr Barrett left late in ‘96.  The real trigger for Mr Donlan’s involvement was the income draw-down possibility in November ‘95.

5.3. Mr Donlan left C & L in February 1999.  He started trading as Future Focus in March ‘99.  He made contact with Mr Brown in April ‘99.

5.4. He then needed to build his records based on documentary evidence on which to advise clients.

5.5. He had been working in the life assurance industry since the 1980s and was qualified to give advice in investment, life insurance and pensions matters.  The team at C & L were particularly focused on pension planning.

5.6. By April 1999 Mr Brown was approaching the age of 70 with a wife 21 years younger and three young children.  By then he had to make the assets work harder to provide an income and preserve the fund to provide an income: a young wife would make a significant drag on the annuity rates.  Mr Brown did talk with Donlan about alternative investment opportunities he was exploring.  There was also dialogue about alternative ways of getting into property investments.

5.7. Annuity rates fell off the cliff in ‘96 and have remained low since.  Mr Brown had to change his strategy in looking at retirement provisions.  There was some hope that the requirement to buy an annuity would be relaxed and he was looking at holding onto his capital longer.

5.8. Other than increases in investment growth there was no opportunity to add to the pension fund.  The only way this could be achieved was to invest in equities although this would not usually have been best practice for an elderly client.

5.9. They had a meeting in June 1999 to discuss the evolving strategy.  This was an “as if” strategy which showed the Prudential fund progressing nicely.

5.10.  He had relied on the information provided by Prudential of the value of the segments as he carried no information of this from C&L.

6. Evidence of Mr Donlan in response to questions from Mr Child:

6.1. The Norwich Union Property Trust was suggested by Mr Donlan to Mr Brown.  This was effectively a unit trust in property.  Mr Brown did not invest in this.  It would have been around the ‘99 or 2000 meeting.  Believed to be 3 June ‘99.

6.2. The forms setting up the Prudential arrangement were filled in by Mr Barrett but Mr Donlan submitted the application.  He was not involved in encashing one segment of Mr Brown’s pension to buy an annuity in ‘93.

6.3. In ‘95 Mr Donlan had been given a correct quotation of the value of the Prudential fund.

6.4. In 1999 Mr Donlan collected all background information to enable him to provide financial information.  Mr Brown said he was receiving private pension of £33,000 and state pension of £9000.  Mr Donlan has only recently discovered that the former figure was a balance of draw-down and purchased annuity.  

6.5. In 21 May 1999 there was a detailed review going on.  Mr Brown was someone who had an active interest and was well read.  Mr Donlan by letter advised a strategy of finding investments which would out-perform gilts but not at all cost.  By taking a draw-down Mr Brown was taking a risk: he had foregone the assured income from an annuity in order to maximise income.  The strategy envisaged was at the lower end of the risk category.  On occasions Mr Brown has chosen to go against advice and taken a more aggressive approach for example into Fidelity funds invested in small business and emerging markets.  With hindsight this was a calculated risk which has paid off.  

6.6. Mr Donlan was aware that Mr Brown was looking at local property investment opportunities in Devon area.  

6.7. The two units invested with Skandia in ‘95 have been invested in equity-based unit trusts.  Since 2000 he has been prepared to take more risky investments albeit against Mr Donlan’s advice.

6.8. In the short term there is chance that one could lose as much as gain in equities.  In terms of maintaining buying power one needs to blend in some equities to balance for the income being taken.  

6.9. Letter of 21 May 1999 written before information had been received from Prudential.  

6.10. Information from Prudential provided fund value of £550k which was £180k more than it ought to be.  How was he meant to know this? If there are obvious mistakes he would challenge them.

6.11. All of Mr Brown’s investments with Prudential were in the with-profits fund.  Mr Donlan does not accept this was a safe way of investing.  Mr Donlan questioned the wisdom in investing in an area where a large part of the return is dependent on the final payment.  He does not put new clients money in with-profits but did not necessarily disturb existing investments.  The Prudential Fund was doing well.

6.12. The Client was pursuing a strategy at safer end of spectrum until 2000 when against that advice he began to pursue a more risky approach.  That would have been before the error from Prudential was known, He had also suggested such an approach in October ‘99.  More recently he has been pursuing a policy of taking maximum cash and thus obtain more control to invest elsewhere rather than having to buy an annuity.  The more risky investment mentioned pre the discovery would be likely to be from the same motivation.  

6.13. The money from Prudential initially all went to a deposit cash fund and then into Fidelity.

7. Further examination from Mr Brown

7.1. Mr Donlan accepts that pressures were there anyway but fact that risks taken in 2001 but not earlier can be seen as responding to bad news.

8. Submissions from Prudential

8.1. Facts are agreed.

8.2. Case has not changed from that previously set out.

9. Concluding statement from Mr Brown

9.1. In 1995 whatever figure had been quoted within limits would have been accepted given that he had been advised that the fund was likely to increase to £500,000.  At the time his attention was on annuity draw downs.  Also final retirement seemed a long way off.  

9.2. Had he been told that there had already been a human error by Prudential he may then have relied less on the figures coming from them.  

9.3. Between ‘96 until 2000 there were a number of activities and options that were available, perhaps more so from ‘97 onwards.

9.4. As time has moved on the investment possibilities have become more uncertain.

9.5. Why should Prudential assume that he did not rely on the wrong statements in ‘97 in determining his actions; similarly they made the same point in relation to 1999.

10. Concluding submissions from Prudential

10.1. There is a difference in seeking compensation for missed opportunities than in saying that Prudential should stand by their mistake.

10.2. In order to satisfy Ombudsman that he should receive compensation he needs to establish that he has suffered loss as a result of maladministration.  

10.3. Question is whether Mr Brown would have changed his position to compensate himself for the “missing funds”.  He has of course received those funds and has had use of them.  So is he seeking to have his cake and eat it.  

10.4. There are 5 heads under which he says he would have made changes.  He has only produced details of one stock.  He was talking about using effectively the same funds to invest in a unit trust which is said to have been a less attractive choice but in view of his history this is a more likely.  Prudential accept that after ‘97 his track record needs to be judged against the incorrect advice he was receiving but not in relation to the position before ‘97 when he had the right information.  Post 2000 he has stressed his investments in US funds: this was a strategy he commenced prior to what he called the bad news.  The fact that he made an even larger investment of this kind in 2001 is merely a continuation of this strategy.  

10.5. He has provided information that he was involved in property in ‘94 and sold in ‘98 and that he has actively been involved in looking at properties since but has been unsuccessful.  It is difficult to believe that he would have made offers beyond those he believed to be unreasonable the letter he has particularly referred to made clear that he would not increase his offers.  

10.6. If he had known about the situation would it have changed the offers he made on the properties.  Ombudsman should ask on the balance of probabilities whether it was likely? 

10.7. Mr Brown has tried to say that he could have taken certain actions.  Mr Brown has unreasonable expectations.  Why does he look back to 1995?

10.8. The evidence as to consultancy relates to contacts from 1995.  He was happy to show contacts lists from 1995.  His evidence is that it would have been more difficult to re-establish that consultancy work given the long period of delay.  Would he on the balance of probabilities have been able to get back in the consultancy field and if so are the quoted figures likely? 

10.9. Dr Brown’s return to work seems to have been related to the children growing up rather than the need to generate income.  She started to work four days a week in 1999 before it was known that the information from Prudential was wrong.

10.10. Mr Brown’s evidence that it was based on what he thinks he would have done after the event rather than in actuality what he would have done.  He made enquiries about further investment opportunities throughout the period but did not taken them up.  The reasonable explanation is that he did not think they were that good an investment opportunity.

10.11. Since November 2000 Mr Brown has provided no evidence of substantiating his choice of the investments he would have made.  He has taken no steps to remedy the problem.  

10.12. The only action taken since discovering the disappointment is to pursue the Prudential.  This points to the kind of strategies that would have been adopted in ‘97 had the mistake been pointed out then.  The 2001 investment in America is a continuation of investment decision.

11. Further submission from Mr Brown

11.1. It was not until 2001 that Dr Brown worked four days a week, after they had the bad news.

11.2. The stock market slid at the beginning of 2000 while property prices went up.  Mr Brown’s track record in investing since then needs to be against the background that the opportunities were not there.

12. Further submissions from Prudential

12.1. Dr Brown’s returned to work was established to be in the context of children growing up.

12.2. Mr Brown could be described as a canny investor.
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