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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Ling

Scheme
:
SITA (GB) Ltd (Charnwood) Retirement Benefits Scheme (the Scheme)

Respondents
:
The Trustees of the SITA (GB) Limited (Charnwood) Retirement Benefits Scheme (the Trustees)

THE COMPLAINT (14 August 2001)

1. Mr Ling is complaining about the Trustees’ decision to refuse his application to be retired early on grounds of ill health.  He claims to have suffered injustice including financial loss and distress and disappointment as a result of maladministration by the Trustees.

RELEVANT PROVISIONS OF THE TRUST DEED AND RULES

2. The Scheme is governed by a Definitive Trust Deed and Rules dated 3 February 1997.  The relevant rules of the scheme provide:

"Rule 54 Incapacity Pension

54.1 (a) A Member with at least 2 years Qualifying Service may with the consent of the Principal Employer retire from Service on immediate pension at any time before his Normal Retirement Age, if the Trustees are satisfied that as a result of ill health he is totally incapable of carrying out his usual work or of taking up comparable alternative employment and that the incapacity is likely to be permanent

(b) For the purposes of Rule 54.1 (a) only (and not for the calculations of any benefit under the Scheme) Qualifying Service may include Pensionable Service under the Local Government Superannuation Regulations 1986 (as amended) and of which the retiring member was a member immediately before his transfer of employment to an Employer.

54.2 The pension mentioned in Rule 54.1 shall be calculated under Rule 53, but by reference to his Pensionable Service to the date of retirement plus the lesser of his prospective Pensionable Service up to his Normal Retirement Age or 8 years.  The additional Personable Service is subject to a total Pensionable Service of 40 years maximum."

MATERIAL FACTS

3. Mr Ling commenced employment with SITA (GB) Ltd (the Employer) as a road sweeper on 6 February 1995 having transferred from Rother District Council.  His job title was ‘Cleansing Operative’.  Mr Ling’s job description provided by the Employer (but not in the possession of the Trustees at the time of their decision) sets out the main purpose of the job as:

“To undertake sweeping, collection and removal of litter, dirt, leaves and refuse from public spaces and other designated areas in accordance with daily instruction and the client specification for the Street Cleansing Contract.”

4. The first of 13 “main duties” is said to be:

“1.
Drive/Operate vehicles and operate appropriate machinery, tools and equipment as required in accordance with Company guidelines.”

5. Mr Ling’s medical problem began in March 1997 after four days of heavy lifting as part of his job.  It settled when he had two days off during the Easter holiday that followed, but his condition subsequently deteriorated and he went into hospital.  

6. The Employer first requested a medical report from Mr Ling’s doctor, Dr Heber, on 22 May 1997.  Dr Heber said:

“….Mr Ling continues to complain of severe and incapacitating lower back pain and on examination still has marked lumbar spasm..

In summary my view is that this episode will eventually be resolved although Henry will always be subject to back pain.  Until he has actually seen Dr Shepperd, it is unlikely we will be able to give you a more precise diagnosis or prognosis….”

7. On 18 August 1997 Dr Heber also provided the Employer with a report from Mr Ling’s Orthopaedic Surgeon , Dr Shepperd.  In his letter Dr Heber stated:

“ As you request, I enclose a copy of the report from Mr John Shepperd, the Orthopaedic Surgeon.  As you will see, Mr Shepperd feels that Henry’s heavy manual working days may be numbered.

I have to say I agree with this assessment.

I last saw Henry on 12 August 1997 when he told me that he remains in continuous pain, and is having great difficulty sleeping due to his problem.  He remains very anxious and pessimistic about the future.

I can see no prospect of him returning to work in a manual capacity at present.  As I mentioned before it may be possible that he will be able to take a driving job at a later date.”

8. Mr Ling was informed by the Employer on 21 August 1997 that due to his continued period of absence it had been decided that he should be referred to the Company Doctor, Dr Wismayer.  An appointment was arranged for 4 September 1997 and Mr Ling duly attended.  Dr Wismayer was also allowed access to medical reports from Mr Ling’s own doctor and from Dr Shepperd.  In his report to the Employer dated 8 September 1997 Dr Wismayer said:

“Mr Ling is currently unfit to resume heavy manual work.  He complains of pain on walking, bending and lifting which is particularly severe in the early morning and late evening.  He wears an elasticated lumbar support which he finds helps a little and he is awaiting further investigation by Mr Sheppard, Consultant Orthopaedic Surgeon.  In my opinion he is currently unfit to carry out his duties, certainly until the results of his further investigations are available.”

9. As a result of receiving this report, the Employer wrote to Mr Ling on 9 October 1997 to say that his employment had been terminated.  The letter said:

“As a result of the contents of the medical report received from your doctor, SITA are no longer able to employ you in the position of Driver/Road Sweeper.  Unfortunately there are no positions for a ‘driving only’ post.

It is therefore with regret that I must inform you that your employment is to be terminated with effect from Thursday 9 October 1997 on the grounds of medical incapacity.”

10. On 14 October 1997 Mr Ling telephoned the Employer and requested an ill health retirement pension.  On 17 December 1997 the Secretary to the Trustees asked Sedgwick Noble Lowndes Health Consultancy Limited to provide advice on Mr Ling’s case.

11. On 6 January 1998 the Employer contacted Mr Ling requesting his consent for medical records to be sent to the Employer’s medical advisers prior to a recommendation being made to the Trustees.  On 20 January 1998 the Occupational Health Physician at Sedgwick Noble Lowndes requested a report from Mr Ling’s GP and this was provided to Sedgwick Noble Lowndes on 27 January 1998.  It said:

“Henry still feels that he is in continuous pain and has great difficulty relaxing.  

With waiting lists as they are I think it is unlikely that Henry will be admitted for his spinal probe for another 2-3 months, but may I reiterate I think it is extremely unlikely he will be able to return to work.”

12. It was sent to the Scheme’s Pensions Manager with a commentary from a Dr Thomas of Sedgwick Noble Lowndes which included a statement that it could not be said that Mr Ling was permanently incapacitated.

13. On 9 April 1998 Capita Hartshead, having taken over the administration of the Scheme, said that the Trustees would be considering Mr Ling’s application for early retirement on the grounds of ill health at a Trustees’ meeting to be held on 30 April 1998.

14. On 5 May 1998 Capita Hartshead wrote to Mr Ling saying that the Trustees did meet on 30 April 1998 but decided that they would need further medical evidence before reaching a decision.  As a result, Dr Hough, the Medical Adviser to the Employer, wrote to Mr Ling on 22 May 1998 and asked to see him at his home on 4 June 1998.  Mr Ling requested a copy of the medical report prepared as a result of the visit but was refused on 19 June 1998 on the grounds that it would have been ‘inappropriate’.  (This was later admitted to be an error).

15. Nearly two months later, on 6 August 1998 Capita Hartshead wrote to Mr Ling saying:

“The Trustees considered your request for early retirement on the grounds of ill-health at the meeting of the Trustees on 5 August 1998.

After giving your request careful consideration, the Trustees were sympathetic, but based on the medical evidence obtained, felt that you did not meet the criteria of ‘incapacity’ as defined under the Scheme’s Trust Deed and Rules.

Therefore, I regret to inform you that your request for early retirement on the grounds of ill health was not granted.”

16. Mr Ling invoked Stage 1 of the Internal Dispute Resolution (IDR) Procedure on 2 December 1998 and was provided with a substantive response on 4 February 1999 upholding the decision made by the Trustees and explaining the sequence of events.

17. Mr Ling contacted his Union who wrote to the Trustees on 12 March 1999 and again on 21 April complaining that Mr Ling’s doctor, Dr Heber had not been consulted by the Employer’s medical adviser and that therefore the Trustees did not have all the medical evidence available to them at the time they made their decision.

18. Mr Ling invoked Stage 2 of the IDR procedure on 24 April 1999 and a response was provided on 17 September 1999, again upholding the Trustees’ decision.  The Union subsequently attempted to persuade the Trustees to provide Mr Ling with a copy of the medical report prepared on 8 June 1998 that the Trustees had consulted in reaching their decision.  This was provided on 14 January 2000.

19. Dr Hough in her report had reached the following conclusion:

“Mr Ling is no longer suitable for heavy manual labour.

However, on examination there were no abnormal findings, although movement is limited and his mobility is such that he can drive a car and mow the lawn.  There is no apparent contra-indication to him carrying out a job which was of a semi sedentary nature and which allowed him some degree of flexibility to get up and move about.

It is noted that there has been ongoing conflict and this has resulted in the GP referring Mr Ling for a psychiatric outpatient appointment.  I would be unable to recommend that Mr Ling be found unfit for all forms of work.”

20. In a letter from the Trustees to Mr Ling’s union representative, Mr G Smith, dated 29 February 2000, the Trustees said:

“Rule 54.1 (a) provides that an ill health pension is available if a member is ‘totally incapable of carrying out his usual work or of taking up comparable alternative employment and that the incapacity is likely to be permanent’.  The trustees sought medical evidence in order to determine whether Mr Ling satisfied these requirements.  On the basis of this medical evidence the trustees decided that he did not satisfy these requirements and he could not therefore be awarded an ill health pension.  Under the Rules of the Scheme the award of an ill health pension does not depend on whether his employer can offer him suitable alternative employment.  Therefore, the fact that no suitable alternative employment was available is irrelevant in this case.”

21. In submissions to me, the Trustees said that when they reviewed the decision at Stage 2 of the IDR procedure, they:

“considered the two reports prepared by [Dr Thomas and Dr Hough] as well as Mr Ling’s correspondence.  The Trustees discussed the fact that Mr Ling would have been willing to take a driving job had one been available at the time he left employment.  After considering the evidence the Trustees concluded that their original decision was correct because Mr Ling was not permanently incapable of undertaking a driving job.  The Trustees concluded that a driving job is comparable alternative employment because Mr Ling was employed as a driver/road sweeper.”

22. In a further submission to me dated 16 August 2002 the Trustees have said:

“ Rule 54.1(a) requires the Trustees to consider whether the member is incapable of carrying out his usual work or comparable alternative employment and, in the Trustees’ view, could include employment which is of a different description to the member’s usual work…

…In the Trustees view, however, an interpretation that requires that comparable alternative work must include the same mix of manual and non manual work is too restrictive and would mean that the two factors in the first condition of Rule 54.1.(a) would almost be reduced to just one factor, as comparable alternative employment would, in effect mean the same as usual work.”

They have added that they did properly consider what was a comparable job and considered a driving job as such because:

“ (i) driving was one of the main duties of Mr Ling’s usual work as a Cleansing Operative, in fact, Mr Ling drove for 40% of his working hours;

  (ii) a driving job requires a similar level of education and qualifications to those required by a Cleansing Operative; and

 (iii) in terms of pay, status and hours of work it is broadly equivalent to his  usual work.”

23. Referring to Dr Hough’s statement that he would be capable of carrying out semi-sedentary work, Mr Ling says that:

“By its sheer nature [my] occupation was of a manual nature, surely therefore a comparable job would also be manual? I cannot think of a comparable job that could be semi-sedentary”

CONCLUSION

24. The decision as to whether a member meets the criteria for an incapacity pensions is one for the Trustees to make.  The questions for me are whether the Trustees took account of proper factors and whether their decision is perverse in the face of the evidence.

25. The relevant rule, 54.1.(a), requires the Trustees to reach a decision as to whether the member satisfies both of two conditions.  The first has two factors namely whether the member is incapable of carrying out his usual work or of taking up comparable alternative employment.  (The rule can be read sensibly only if the effect of being able to take up comparable alternative employment is to deny entitlement under the scheme.  The second condition is whether the incapability is likely to be permanent.  

26. The Trustees’ decision, having accepted that Mr Ling was incapable of carrying out his usual work, rested on the evidence that it could not presently be said that he would, at some future point, be unable to undertake a driving job, and that such a job was comparable to his actual job.  They considered it relevant that Mr Ling would have taken a driving job, had one been available (though I have not seen any evidence to this effect).  I have some doubts as to the relevance of this.  Whether any particular job is comparable to another is a question of fact albeit a fact which has to be determined by an exercise of judgment.  

27. At first sight to describe the jobs of cleansing operator and driver as comparable looks perverse and that impression is not dispelled when I look (as the Trustees should have done but did not do) at Mr Ling’s job-description.  “Comparable” implies some similarity as to the nature of the work.  This would include the degree of manual and non-manual content.  I note that whereas they refer to him being employed as a driver/roadsweeper his actual job title was that of a Cleansing Operative.  

28. The Trustees have stated that Mr Ling drove for 40% of his working hours leaving 60% of his time devoted to manual labour.  In my view, the road-sweeping job would only be comparable to a wholly driving job if driving were the main function of the former job, which the Trustees have confirmed it is not.  It may be that the driving job can physically be carried out, but that is not the test.  A job with a high manual content involving heavy work is not comparable to a non-manual job with no lifting.  

29. I conclude therefore that the Trustees failed to take into account relevant information, and reached a decision which was perverse in the light of the available evidence.  They misdirected themselves by treating “comparable” work as if it meant work that Mr Ling might become capable of instead of work which bore comparison with his previous job.  

30. This constitutes maladministration which has caused the obvious injustice that Mr Ling’s application might, if properly considered, have been accepted.  I uphold the complaint.  
31. Because of the maladministration I have identified Mr Ling has been left in a state of uncertainty for a long period of time and this is still not resolved.  It is particularly unfortunate that the IDR process did not identify the maladministration that occurred but instead added to it.  My second direction seeks to provide redress for the injustice already caused to him.
DIRECTION

32. I direct the Trustees within 56 days of this determination to reconsider Mr Ling’s application for early retirement on the grounds of ill health having first obtained information as to his actual work, and to consider whether he is presently capable of undertaking that or comparable work.  If they consider that he is not capable of undertaking his normal or comparable work they should go on to consider whether that incapability is likely to be permanent.  If they decide that any such incapability is likely to be permanent then they should seek the employer’s consent for Mr Ling to retire on immediate pension with effect from the date of the termination of his contract.  

33. To redress the injustice to which I have referred in paragraph 31 the Trustees should pay to Mr Ling the sum of £500 within 28 days of this determination.

DAVID LAVERICK

Pensions Ombudsman

29 August 2002
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