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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr L K Smith FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	 FILLIN "Enter Scheme name" \* MERGEFORMAT BAE (Land and Sea Systems) Limited Pension Scheme (formerly, the BAeSEMA Pension Scheme)

	Respondent
	
	 

	Trustee
	:
	BAE SYSTEMS Pension Funds Trustees Limited


MATTERS FOR DETERMINATION

1. Mr Smith says that amount paid by the Trustee when transferring his benefits under the Scheme to his new employer’s scheme was less than it ought to have been.  He says that he has suffered injustice, including distress and inconvenience, as a result of being given the wrong transfer value.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and, indeed, some might be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination therefore should be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and, if so, whether injustice has been caused.

THE RULES OF THE SCHEME

3. Rule 1 of the Scheme, under the heading of “Meaning of words used”, states that:
“ “Normal Pension Date” means a Member’s 60th birthday.

“Pensionable Employment” means the Member’s Employment on an Employer’s permanent staff after joining the Scheme, and in respect of any other employer past service that has been notified to him separately as being pensionable under the Scheme.

“Pensionable Salary” means either:-

(I) For Members who do not join the Profit Related Pay Scheme;
the Member’s basic annual salary from an Employer at the date of joining the Scheme and at each subsequent 1st January.

(II)
For Members who do join the Profit Related Pay Scheme;

the Member’s Preserved Salary. ...

“Preserved Salary” means the Member’s basic annual salary as at 1st January 1996 and each subsequent year including Profit Related Pay…” 

“Previous Schemes” means the Sema Group Pension Scheme, … ”

Rule 5 of the Scheme, under the heading of “PENSIONS FOR MEMBERS”, states that:

“5A.  NORMAL PENSION DATE

A member who leaves Employment at Normal Pension Date will receive a pension for life at an annual rate of 1/55th of Final Pensionable Salary for each year of Pensionable Employment, and an additional 1/660th for each additional compete month, plus any additional benefits for his past service that has been separately notified to him.” 
Rule 9, under the heading of “Early Leavers”, states that;

“9A. PRESERVED PENSION.  A member who leaves Employment before Normal Pension Date with at least two years’ Qualifying Service … will receive a pension for life from Normal Pension Date of an amount calculated as described in Rule 5A and increased as follows:-

(a) if the Member leaves Employment at least a year before Normal Pension Date, the pension in excess of GMP will be increased by the percentage appropriate under the Revaluation Laws (which is approximately equal to the percentage rise in the cost of living between the date the Member leaves Employment and the Normal Pension Date, with a maximum of 5% per year compound); and 

(b) the GMP will be increased as described in Rule 17D.”  

THE MEMBERS BOOKLET 

4. The Members Booklet for the Scheme, dated August 1998, under the heading of “DEFINITIONS”, states that;
“Normal Pension Date” means your 60th birthday.  However, there are certain categories of membership (eg some ex YARD employees) who for historical reasons will have a Normal Pension Date of their 65th birthday.  See Appendix D for further details.

Appendix D, under the heading of  “Ex YARD members – Category 3”, states that:

“(a) Pension at Normal Pension Date

The pension calculation will be based on the greater of

(i) 
1/55 x Final Pensionable Salary x Each complete year and month of Pensionable Service

OR

(ii) as set out in the table overleaf plus a proportion for each complete month:

(b) Late Retirement Pension

Where the pension was based on method 2 (a) (i) above:

The pension payable will be calculated with an additional 1/55th of Final Pensionable Salary for each complete year and month of Pensionable service between the Scheme Normal Pension Date (60) and the date of leaving employment (up to age 65);…  

Where the pension was based on method 2 (a) (ii) above:

The pension payable will be as set out in the table for each complete year and month up to age 65 (or leaving if earlier)…”

   The Table to Appendix D is as follows:

“
Number of years of 
Pension Expressed as a fraction of   Pensionable Service 
1/60ths of a members Final 
Pensionable Salary

1-8 1-8 
[1/60ths]

9 10   
[2/60ths]

10 12

11 14

12 16 

13 18

14 21 
[3/60ths]

…
…
…

18 30.5 [0.5/60ths]

…
…

28 35.5

29 36

…
…

37 and over
40

Note:  Normal Pension Date in this instance means the members 65th birthday.”

MATERIAL FACTS

5. Mr Smith’s date of birth is 1 January 1949. On 6 May 1985, he became a Category 4 member of the Yarrow Group Benefits Plan.

6. The employer, Yard Limited, was taken over by CAP Group plc and the Yarrow Group Benefits Plan was merged, with effect from 13 March 1987, with the CAP Group Pension Scheme. CAP Group plc was merged with Sema-Metra (France) and he became a member of the SEMA Group Pension Scheme;

7. Mr Smith’s employment was then transferred to BAeSEMA Limited and, on 1 August 1991, he became a member of the Scheme (then known as the BAeSEMA Pension Scheme).

8. Following a business sale, on 31 July 1998, Mr Smith’s employment was transferred to Mott MacDonald Limited.  Mott McDonald Limited participated in the Scheme until 1 February 1999, when he became a member of the Mott MacDonald Pension Scheme.

9. Mr Smith’s total pensionable service in the Scheme, as at 1 February 1999, was 13 years and 8 months, i.e. continuous service from 6 May 1985, the date when he joined the Yarrow Group Benefits Scheme.

10. The value of Mr Smith’s benefits under the Scheme, as at 1 February 1999, was paid by the Trustee to the Mott MacDonald Pension Scheme.  The transfer value took into account the terms of an agreement when the Scheme was set up (the “YARD Guarantee”).

11. A Memorandum, addressed to “EX.CATEGORY 4 MEMBERS OF YARROW GROUP PENSIONS PLAN”, dated 20 September 1991, stated that:

“As a Trustee of the BAeSEMA pension Scheme I am writing this memo to those members of BAeSEMA staff who became members of the BAeSEMA pension scheme with effect from 1 August, 1991. …

Under the Yarrow plan your pension was calculated as 1/60th of your final salary for each year of pensionable service (with a proportionate amount for each additional complete month).  This pension was payable from a retirement age of 65 for men and 60 for women.

When the Yarrow Plan merged with the CAP scheme that fraction increased to 1/55th.  The retirement ages remained at 65 for men and 60 for women.

Under the BAeSEMA scheme, of which you are now members, the fraction remained at 1/55th and the retirement age has become 60 for men and women.

Thus when you reach 60 you will be able to retire.  At that time you will be no worse off and very probably better off, than if you had retired at 60 from the Yarrow Scheme.

However, because male members will be retiring 5 years earlier than previously, they will have accrued 5 years less service and will thus have accrued less pension than would have been accrued had they worked to 65.  Such members may wish to use AVC’s or other means to improve their pension on retirement: …

The rules of the BAeSEMA Scheme do allow for members who continue in employment beyond the age of 60, to remain contributing members of the scheme and hence to continue to accrue further pensionable service.  I can confirm that, if you do continue to work beyond age 60, your pension at any age beyond that point will also be no less, and will very probably be more, than that if you had retired at the same age from the Yarrow scheme.

Continuing in employment beyond the age of 60 is subject to the agreement of BAeSEMA, and this can therefore be a topic for discussion when members approach that age.

For any members, who may be relatively close already to the age of 60 and who feel that they would have financial difficulties if they were to retire at age 60, BAeSEMA will be prepared to have that discussion now and may be able to agree now to continuing employment beyond the age of 60 for an agreed period.  Such an agreement would not provide any guarantee that the job will continue to the age of 60 or beyond it but that of course is no different in that respect for all employees.  …”

12. A Memorandum, addressed to “Ex. Members of the Yarrow Group Benefits Plan”, dated 1 November 1991, stated that: 

“This memo follows my earlier one to you of 20th September, 1991 and aims to clarify a number of points related to the continuing employment of staff beyond the new normal retirement date (NRD) of 60.

If we agree with you that you work on beyond age 60, then Personnel will issue a letter effectively amending your contract of employment and confirming a later termination date.  This letter will confirm that, during this extended period of employment:

· you are entitled to remain a contributing member of the BAeSEMA Pension Scheme and to accrue pensionable service until you retire.

…

It should also be noted that, despite having agreed a later termination date, you will still retain the right, by giving appropriate notice, to retire at age 60 or at some later date prior to the agreed termination date if you decide that you wish to retire a little earlier than presently planned.  This will also be included in your letter from Personnel.

I would also confirm again that, no matter at what date you actually retire, your pension at that point will be no less than it would have been had you retired from the appropriate category of the Yarrow Benefits Plan.”

13. By a letter to Mr Smith, dated 13 December 1991, BAeSEMA Limited stated that:

“This letter follows your recent request to BAeSEMA to work beyond the new normal retirement date (NRD) of 60 in accordance with the late retirement clause in C23 of the Company Employment Guide.

The Company agrees now that you may continue to work beyond age 60 to an individually agreed age for you of 65 years and your contractual termination date will therefore be the day before your 65th birthday.  The company also agrees that you may continue your membership of the company pension scheme up to your termination date.

You will receive a pension at the contractual termination date, which will be the greater of pension due on late retirement from BAeSEMA pension scheme or the pension which would have applied at your termination date as calculated under the appropriate category of the Yarrow Benefits Plan of which you were previously a member.

… 

In addition, by giving appropriate notice, you still have the right to retire at NRD of 60, or to end your employment before the expected date if you decide, after all, that you would like to retire a little earlier than presently planned.

…

I would ask you to acknowledge receipt of the above extension to your Terms and Conditions by signing and returning a copy of this letter.”

Mr Smith signed and returned the above letter, on 20 December 1991.

14. Benefit Statements, as at 1 January 1993 and 1994, show Mr Smith’s Normal Retirement Date under the Scheme, as his 65th birthday, 1 January 2014, with a projected pension based on potential pensionable service to that date, i.e. 1/55th x 28 years and 7 months x Pensionable Salary.  The Trustee has accepted that the Normal Pension Date of 65 was incorrectly shown on these benefit statements.

15. Under a previous agreement, Mr Smith qualified as a Category 3 Yard Member of the Scheme, on 1 January 1994.

16. A Benefit Statement, as at 1 January 1998, showed Mr Smith’s Normal Retirement Date under the Scheme, as his 60th birthday, 1 January 2009, and stated that:

“Retirement Benefits
Assuming that you remain in employment until your Normal Retirement Date and your Pensionable Salary remains at the level shown above, your pension from that date will be £14342.95 a year. [i.e. 1/55th x 23 years 7 months x Pensionable Salary]

Assuming that you remain in employment until age 65 and your Pensionable Salary remains at the level shown above, your pension from that date will be £27383.86 a year.” [i.e. 1/55th x 28 years and 7 months x Pensionable Salary]

17. By a letter to Mr Smith, dated 29 July 1998, BAeSEMA Limited stated that:

“In accordance with Regulation 10 of the Transfer of Undertakings (Protection of Employment) Regulations 1981, we are writing to you to inform you that you will transfer to Mott MacDonald Limited at close of business on 31 July 1998.  There are no legal, social or economical implications of the transfer.

We can confirm that your continuity of employment will be preserved and all your rights under your contract of employment, except occupational pension scheme rights, will transfer to Mott MacDonald in accordance with the regulations.  Your membership of the BAeSEMA Pension Scheme will continue for a short period and we understand that steps are being taken for you to join the Mott MacDonald Pension Scheme at the earliest date.”

18. By a letter to Mr Smith, dated 16 July 1999, the Administrator of the Scheme provided an Announcement Letter issued by the Trustee, headed “Mott McDonald Benefits”, and dated 2 July 1999, which stated:

“MOTT MACDONALD TRANSFEES AND BAE SEMA PENSION SCHEME

… the Trustees are aware that members are concerned over the calculation of their benefits under the transfer arrangements to Mott MacDonald.

This note aims to clarify further the calculation of a member’s leaving pension which in turn is the amount the Scheme Actuary has used to determine the transfer value payable.

In essence, the Transfer value is based on your accrued pension calculated as at the date of leaving the BAe Land & Sea Systems Limited Pension Scheme (formerly, the BAeSEMA Ltd Pension Scheme) on 1 February 1999.  The accrued pension used in the transfer calculation is the greater of the BAe Land & Sea Systems pension and (where applicable) the YARD Guaranteed pension.

1. BASIS OF CALCULATION

(a) YARD Pensions

The BAe Land & Sea Systems Limited Pension Scheme has a Normal Retirement Date (NRD) of 60.  The statements issued to Mott MacDonald members towards the end of 1998 detailing members’ benefits show the pension date of leaving assuming a retirement age of 60 as set out in the BAe Land & Sea Systems Ltd Scheme Rules.  Although the YARD arrangement had an NRD of 65, legislation prohibits the BAe Land and Sea Systems Ltd Scheme from adopting two different retirement ages.  The legislation is set out under Chapter 1 of Part 14 of the Income & Corporation Taxes Act 1988, as amended by Schedule 6 of the Finance Act 1989 and subsequent Finance Acts.  Therefore, all benefits have been shown using a common retirement age of 60.

…

Category 2 and 3 Members

In recognition of the accelerated accrual rate of the YARD Category 2 and 3 arrangements, members’ prospective retirement pensions payable at age 65 are reduced pro rata to account for early leaving.  The factor used is N/NS where N is the actual service you completed to 1 February 1999 and NS is the potential service you would have completed to age 65.  This factor is applied to the prospective pension you would have received at age 65 based on your NS service.

In addition, to convert the YARD benefits from an NRD of 65 to an NRD of 60 under the BAe Land and Sea Systems Ltd rules, a factor (as determined by the Scheme Actuary) of 0.68 is applied to the YARD benefits.

Therefore, the YARD Guarantee pension calculated to apply to a NRD of 60 (in line with the BAe Land & Sea Systems Ltd rules) is calculated as:

N/NS x Uplifted 60th scale based on NS service to 65 (maximum 2/3rds) x Final Pensionable Salary x 0.68

For example, for a Category 3 member.

Actual service to date of leaving (1.2.99) 
=  20 (N)


Potential service to NRD (age 65)

=  25 (NS)


Pension at date of leaving assuming NRD of 65

= 
N/NS x uplifted scale benefit x final pensionable salary

= 
20/25 x 34/60 x final pensionable salary

This equates to a Pension at date of leaving used BAe Land & Sea Systems Ltd NRD of 60 of:

= 
20/25 x 34/60 final pensionable salary x 0.68

(b) BAe Land & Sea Systems Ltd Pension

This is calculated as 1/55th x pensionable service to 1st February 1999 x final pensionable salary.  The Scheme Actuary will take the greater of the YARD or BAe Land & Sea Systems Limited Pension at date of leaving as calculated between (a) and (b) above and apply statutory revaluations up to age 60 where applicable.  The Actuary will use this revalued pension as the basis for calculating each individual transfer value.

2.
CALCULATION OF TRANSFER VALUE
The basis for transferring was set out in the Sale and Purchase document agreed in July 1998 between Mott MacDonald and BAeSEMA Ltd.  Under the terms of the agreement, the transfer value calculated for each member is based on pensionable service to 1 February 1999 and July 1998 salaries.

The sum of these transfer values form the overall transfer payment from the BAe Land & Sea Systems Ltd Scheme to Mott MacDonald.  To account for the actual payment of the transfer value being made in 1999 it was agreed that an appropriate market adjuster would be applied.  The adjustment is designed to fully account for (inter alia) salary increases that would have applied at 1 January 1999, movements in markets from July 1998 and any equalisation adjustments.

To demonstrate this further, attached is a note setting out how the BAe Land & Sea Systems Ltd and YARD components at date of leaving have been calculated in your case.”

19. By a letter to British Aerospace Land & Sea Systems, dated 16 August 1999, Mr Smith stated that the comparison note provided with the above Announcement was incorrect, as he was a Category 3 Yard Member and not a Category 4 Yard Member, and that:

 “-
My contractual retirement age and normal retirement age with both YARD and BAeSEMA were 65.  I have never agreed to a reduced retirement age or normal retirement date nor has any notification been received of any intent to modify my normal retirement date.  My retirement age and normal retirement date therefore legally remain unchanged as my 65th birthday.

· My contributions to the BAeSEMA pension scheme continued until the end of January 1999 and the pension should be calculated on my salary at that date and not on the date of transfer from BAeSEMA to Mott MacDonald.  Item 2 of your letter … dated 2 July 1999 refers to “the terms of agreement”, I have never been advised of this agreement nor accepted the reduced terms imposed by it.

Based on the above and the requirement that the transfer value of my pension must not be reduced as a result of the transfer will you please correct and reissue the calculations of my pension transfer value.”

20. The comparison note referred to in the above two paragraphs was corrected to show Mr Smith, as a Category 3 Yard Member, and the Trustee has said that it was re-issued later in July 1999.  This showed the following:

“YARD PENSON AT AGE 60

N/NS x Uplifted 60ths scale/60 x Final Pensionable Earnings x 0.68

13.67/28.58 x 35.79/60 x £33450 x 0.68

= £6489.66

BAe LAND & SEA SYSTEMS PENSION AT AGE 60

N x 1/55 x Final Pensionable Earnings

13.67 x 1/55 x £33450

= £8313.85

PENSION AT 1 FEBRUARY 1999 IS THE GREATER OF THE ABOVE TWO PENSION AMOUNTS” 

Mr Smith says that he did not receive the comparison note above.

21. The full formula used by the Actuary for calculating comparative early leaving pension benefits under the Yard Guarantee for the Category Yard 3 Members at age 60 is:

 (N/NS x P) x 0.68 + G + R

i.e. actual service over potential service, times pension at age 65, x an actuarial factor, plus revaluation factors for the Guaranteed Minimum Pension and Non-Guaranteed Minimum Pension parts of the pension.

This is the same formula that applied in the former Rules of the Yarrow Group Benefits Plan for calculating deferred pensions for Category 3 Yard Members with more that eight years of accrued benefits, but without the actuarial factor.

22. Mr Smith has seen a Determination issued by my predecessor for another former member of the Scheme under reference number K00177, dated 23 January 2001. 

23. Mr Smith says that:

20.1
his circumstances were different to those of the member in K00177, in that he had a contractual retirement date of 65, which also applied to the Scheme;

20.2
his benefits should have been calculated in accordance with the table in Appendix D of the Members Booklet, i.e. 20/60ths of Pensionable Salary;

20.3
the application of the early retirement factor to his accrued pension for the transfer calculation to the Mott MacDonald Pension Scheme reduced his pension from 33.3% [i.e. 20/60ths] to 24.85%, which is unreasonable and unfair, and contrary to the assurances he had been given; 

20.4
no account was given to the fact that he remained a contributing Member of the Scheme until the end of January 1999; and

20.5
his benefits were based on his 1998 salary and failed to take into account an annual salary increase in January 1999.

CONCLUSIONS
24. There is no dispute that Mr Smith’s contractual termination date with BAeSEMA Limited was the day before his 65th birthday, with a right also to retire on any date from when he reached the age of 60.  This is set out clearly in BAeSEMA Limited’s letter 13 December 1991.

25. While the contractual retirement date and the normal pension date usually coincide, they may also be different.  The Normal Pension Date of the Scheme is defined in Rule 1, as meaning a Member’s 60th birthday.  That Mr Smith’s Normal Pension Date under the Scheme remained as his 60th birthday, is apparent in the description of the pension contained in BAeSEMA Limited’s letter of 13 December 1991.  This stated that “You will receive a pension at the contractual termination date, which will be the greater of pension due on late retirement from BAeSEMA pension scheme…”.  Clearly, if Mr Smith’s Normal Pension Date under the Scheme had been altered, retirement at 65 could not have been described as late retirement from the Scheme.

26. The Trustee has accepted that the Benefit Statements issued to Mr Smith in 1993 and 1994, wrongly showed a “Normal Retirement Date” of age 65.  I accept the Trustee’s submission that the retirement date shown was erroneous.  I do not, however, accept that this error was indicative of any alteration of Mr Smith’s Normal Pension Date in the Scheme.

27. Mr Smith contends that his pension entitlement on leaving the Scheme should have been calculated using the table in Appendix D of the Member’s Booklet.  That table shows pension entitlements payable at a Normal Pension Date of a Member’s 65th birthday, based on his length of Pensionable Service in the Scheme, in accordance with the possible alternative pension provision for the Category 3 Yard Members.  However, Mr Smith did not retire at Normal Pension Date, as his membership of the Scheme came to an end when he was transferred to the Mott MacDonald Pension Scheme, on 1 February 1999.  His pension entitlement was, therefore, required to be calculated as an early leaver under Rule 9 of the Scheme, subject to the terms and conditions of the YARD Guarantee.

28. This leads me on to consider the nature and the extent of the YARD Guarantee.  The essence of the YARD Guarantee is contained in the Memorandum dated 1 November 1991.  This stated that “… no matter at what date you actually retire, your pension at that point will be no less than it would have been had you retired from the appropriate category of the Yarrow Benefits Plan.”  Thus, at the actual date of retirement, the YARD Guarantee would have required a comparison to be made for Mr Smith of his pension calculated in accordance with the Scheme and his pension calculated in accordance with the table for the Category 3 Yard Members’ contained in the Members Booklet.

29. Whether the higher level of pension arose from the Scheme or the YARD Guarantee, the actual amount of pension would be paid by the Scheme, and not by BAeSEMA Limited.  It is also clear from the above extract from the Memorandum dated 1 November 1991, that for the purposes of the YARD Guarantee, the same date of actual retirement is applied to both of the required calculations for the comparison to be made.  This is borne out by both the Memorandum dated 1 September 1991, and the letter dated 13 December 1991.

30. The Yard Guarantee meant that the value of Mr Smith’s pension from the Scheme when he left Pensionable Service, on 1 February 1999, had to be compared with the possible alternative pension that could have been provided under the terms of the YARD Guarantee at the same date.  As Mr Smith’s early leaving pension was based on a Normal Pension Date of his 60th birthday (as I have already found above), the same age of retirement had to be applied to the YARD Guaranteed pension in order to make the comparison valid.  This was achieved by the Actuary applying an actuarial discount factor to allow for the fact that the YARD Guaranteed pension, payable at age 65, would have been payable five years earlier.

31. Mr Smith argues that no actuarial discount factor should have been applied to his alternative YARD Guarantee pension but, for the reasons above, I am satisfied that the factor was appropriately applied.

32. Mr Smith’s alleges that no account was taken of the fact that he remained a contributing member of the Scheme until 31 January 1999.  But it is apparent that all of his Pensionable Service in the Scheme up to that date was included in the calculation of his leaving service pension.  

33. He also alleges that the Transfer Value paid to the Mott McDonald Pension Scheme was based on his Pensionable Salary, as at 1 January 1998, and failed to take into account the annual increase at 1 January 1999.  However, in the Announcement Letter, dated 2 July 1999, under the heading of “Calculation of Transfer Value” (see paragraph 15 above), the Trustee stated that an appropriate market adjuster would be applied to the transfer values to take account, amongst other things, salary increases at 1 January 1999.

34. I am satisfied that Mr Smith’s transfer value to the Mott MacDonald Pension Scheme was properly calculated using his correct benefit entitlements in accordance with the terms and conditions of the transfer agreement between BAeSEMA Limited and MacDonald Limited and the Rules of the Scheme, inclusive of the YARD Guarantee.

35. It follows from the above that I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

26 October 2006
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