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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss B B Skelton

Scheme
:
Wallace & Company Pension Scheme 

Trustee

Administrator
::
Wallace & Company (Wallace & Co)

Alba Life Limited (Alba Life)

THE COMPLAINT (dated 16 August 2001)

1. Miss Skelton complains of maladministration by both the Trustee and the Administrator in providing her with incorrect information as to the amount of a cash payment she would receive from the Scheme, upon its winding up.  Miss Skelton alleges that the maladministration caused her injustice, in particular, financial loss and distress.  Miss Skelton also alleges that the Trustee and the Administrator did not address her complaint in a speedy and serious manner.

MATERIAL FACTS
2. The scheme was established by a the Declaration of Trust dated 24 May 1988.  Wallace & Co, as Principal Employer, was appointed as the Trustee and Administrator.  Wallace & Co was required to effect a policy with FS Assurance (predecessor to Alba Life) to be held in trust to effect the purposes of the Scheme.  Consequently, Alba Life became the Administrator of the Scheme and also acted as the Scheme’s Pensioneer Trustee.

3. In 1994, a Deed of Termination was executed to wind up the Scheme.  In 1999, Alba Life appointed Barnett Waddingham, Actuaries & Consultants (Barnett Waddingham), to administer the winding up process.

4. On 19 July 2000, Wallace & Co wrote to Miss Skelton attaching correspondence from Alba Life regarding the wind up.  Miss Skelton was advised that she had three months from the date of that letter to decide whether she wished to transfer her benefits to a fund of her own choice or have them remain with Alba Life.

5. On 15 August 2000, Wallace & Co wrote again to Miss Skelton, attaching a letter from Barnett Waddingham dated 11 August 2000, in which it advised the following:

“The Inland Revenue allow trivial amounts of pension to be commuted for a cash payment and their definition of trivial is a pension of £260 per annum.  Without going into detail I can advise that the benefits for each member of the Scheme would be below this amount.  Part of this cash amount is tax free and the remainder subject to tax of 20%.”

6. Wallace & Co noted that the net amount Miss Skelton could take as cash was £1146.84.  The letter also confirmed that Wallace & Co had already passed an earlier request for the cash payment to Barnett Waddingham.

7. On 2 September 2000, Miss Skelton obtained a quote and arranged to have her house rewired.  Miss Skelton received an invoice for £1293.50 for the completed work on 18 September 2000 and paid it on 26 September 2000.  Miss Skelton states she paid the invoice with funds borrowed from her brother, on the basis she would repay him when she received payment from the Scheme.

8. In response to my enquiry, Mr C Parkinson of CP Electrics (Miss Skelton’s electrician) confirms that Miss Skelton first contacted him on 2 September 2000 for a quote to rewire her property.  A quote was given and accepted on the same day and the invoice confirms the work was completed by 18 September 2000.  Mr Parkinson further commented, as follows:

“I had previously been asked to connect some wall sockets for [Miss Skelton] around June 2000 and had mentioned to her that some of her sockets and wiring would need replacing, should she wish to sell her property as due to current guidelines they would be considered sub-standard although they were in normal working order but she advised that she was not in a position to have that work carried out at the time.”


Mr Parkinson confirmed the work was not urgent and would only pose a problem if Miss Skelton wished to sell her house.

9. On 30 October 2000, Wallace & Co wrote to Miss Skelton attaching a further letter from Barnett Waddingham dated 27 October 2000.  In respect of the letter, Wallace & Co commented, as follows:

“As you will see the information given contradicts that given previously and it appears that the pension scheme does not meet the criteria which would enable you to receive the cash payment previously advised by them.  We are very disappointed that matters have gone along so far before the error was discovered.”


Wallace & Co advised Miss Skelton that the cash payment available to her was now £139.43.  (I understand the alteration was due to the fact that, where an occupational pension scheme had contracted out of SERPS, protected rights could not be commuted on the grounds of triviality as previously had been advised.)

10. On 1 November 2000, Miss Skelton wrote to Barnett Waddingham complaining about the misleading information originally provided to her.  Miss Skelton referred to two occasions when she telephoned Barnett Waddingham in respect of when payment would be made.  She noted the second occasion was on 27 October 2000 and, in that conversation, she was told payment would be made within the next few weeks.  At no time was she given any indication the sum had been drastically reduced.  

11. On 10 November 2000, following a fax of the same date from Miss Skelton, Mr Alan Cottle of Barnett Waddingham telephoned to advise a reply had been drafted, which would be provided to the Trustee.  Mr Cottle also advised that the contents of the letter needed to be agreed with Alba Life, prior to being sent to the Trustee.

12. On 29 November 2000, Wallace & Co wrote to Miss Skelton and enclosed copies of correspondence from Barnett Waddingham.  The letter from Barnett Waddingham commenced by describing the responsibilities of the various parties to the extent that Barnett Waddingham was acting on behalf of Alba Life, to whom the day-to-day administration of the Scheme had been delegated.  It was noted that the overall responsibility for the Scheme remained with the Trustee.  Barnett Waddingham apologised for the error in calculating the benefits and for the inconvenience caused.  It noted, however, that as the balance of what would have been provided as a cash payment was now being provided in the form of a pension, there was no actual financial loss caused to members.  Barnett Waddingham stated that it was a statutory requirement for the benefits to be provided in that manner and that, to honour the original quotations, would be breaking the law.  However, it did recognise the inconvenience and confusion its error may have caused and offered compensation of £50 per member.

13. An attached fax from Barnett Waddingham suggested that, if members were not happy with the compensation offer, they should, firstly, try to reach a mutual agreement with the Trustee.  If the member remained unsatisfied, they were able to approach the Occupational Pensions Advisory Service (OPAS).

14. In its covering letter, Wallace & Co asked Miss Skelton if she wanted to accept the compensation or, if not, what did she feel was an adequate level of compensation.  Miss Skelton was also asked whether she wanted her pension entitlement left with Alba Life, or transferred to the Government scheme with the cash payment.  Miss Skelton was advised to take financial advice before making her decision.

15. On 6 December 2000, Miss Skelton wrote to both Barnett Waddingham and Wallace & Co enclosing copies of the invoice for the electrical work carried out on her house.  Miss Skelton advised she did not wish to accept the compensation offered and felt the whole sum, as originally advised, should be payable as she had made financial commitments, which she was now unable to honour, based upon that advice.

16. Miss Skelton further wrote to Barnett Waddingham on 15 December 2000 and 29 January 2001, as she had not received any response.

17. On 1 February 2001, Mr Cottle telephoned Miss Skelton and advised that she should pursue the issue with the Trustee, as Barnett Waddingham could not provide her with any information without authority from the Trustee.  In the meantime, Barnett Waddingham had written to Wallace & Co on 19 December 2000, advising it did not believe Miss Skelton had suffered actual financial loss.  It held the view that Miss Skelton had received services to the value of what she had paid and, therefore, Barnett Waddingham was not able to offer any additional compensation.

18. On 8 February 2001, Miss Skelton asked OPAS for assistance.  OPAS corresponded with Barnett Waddingham in respect of resolving the complaint.  However, a resolution could not be reached.

19. Miss Skelton invoked the Scheme’s Internal Disputes Resolution procedure without any success and subsequently made a complaint to my office.

20. Miss Skelton says that she arranged for the rewiring of her house on the basis that she was expecting the tax free cash payment of £1146.84.  She advises she borrowed from relations in order to pay the invoice, with the expectation of reimbursing the money when she received her payment from the Scheme.  As a result of the mis-stated cash amount, she believes she has incurred financial loss.

21. Wallace & Co’s response to Miss Skelton’s complaint is that she received electrical work to the value of the amount she paid, so there was no loss.  They also commented that she would not have had the work performed if it was not required.  Wallace & Co also points out that Miss Skelton’s benefits have been preserved and that she has already been offered compensation by Barnett Waddingham.

22. Wallace & Co also stated that, as Barnett Waddingham were contracted by Alba Life, Wallace & Co did not have any involvement with them, nor any means of controlling their actions or lack thereof.  Wallace & Co pointed out that it had taken steps to address the problem prior to the complaint being made.

23. Barnett Waddingham’s response was that Miss Skelton had not demonstrated financial loss.  Its view was that actual financial loss could only relate to interest charges or borrowing costs, but would not include the cost of the electrical work.  Barnett Waddingham also disputed the allegation that it did not take the complaint seriously and noted that it was more appropriate for it to deal directly with the Trustee, rather than individual members but, in doing so, any correspondence needed to be agreed with Alba Life.  That notwithstanding, it had, on a couple of occasions, contacted Miss Skelton directly in respect of her complaint.

CONCLUSIONS
24. Barnett Waddingham was contracted by Alba Life to administer the winding up the Scheme.  That included determining how the funds from the Scheme were to be distributed which, needless to say, required a consideration of the statutory requirements.  Barnett Waddingham failed to give proper consideration to the statutory requirements, as they applied to the Scheme, when it provided the initial advice to Wallace & Co.  Further, it was a little over two months before the error was identified and the advice was corrected.   In my view, this constitutes maladministration.

25. Acting on the information she had received, Miss Skelton incurred a financial commitment.  Both Barnett Waddingham and Wallace & Co have suggested Miss Skelton did not suffer any actual financial loss, as she received the value of the repair/improvement work which was undertaken to her home.  That was, however, work which, in the absence of the sum which had been indicated to her, she was unable to afford.  It would of course have been prudent for her to have waited until she actually had the money before embarking on the expenditure, but I can understand that she felt able to rely on the information she had received.  

26. The evidence of Miss Skelton and the comments provided to me by Miss Skelton’s electrician convince me that, but for the representation made to her by the Trustee, she would not have had her house rewired.  

27. Clearly it is not practicable to put matters back to the position they would have been in had the maladministration not occurred.  It is also the case that Miss Skelton does have the benefit of the repair/improvement to her house.  In the circumstances, it seems to me that justice would be done if the cost of that work were equally shared between her and Alba Life.

28. I have noted the suggestion by Wallace & Co that it had no control over the actions of Barnett Waddingham.  In terms of its role as employer, that may be so.  However, in terms of its role as Trustee of the Scheme, it bears shared responsibility for the management of the Scheme.  It is of particular note that all the information provided to Miss Skelton was provided by Wallace & Co.  While it may be that Wallace & Co considers it was acting as a conduit for the information from Barnett Waddingham, it remains that it was responsible for providing incorrect information upon which Miss Skelton relied to her detriment.  Accordingly, I uphold the complaint against the Trustee and direct a modest payment in compensation.

Handling of Miss Skelton’s complaint 
29. I see little to support this aspect of Miss Skelton’s complaint.  As Barnett Waddingham was acting on behalf of Alba Life, it was appropriate for written communications to be confirmed with Alba Life prior to being sent to Wallace & Co.  Furthermore, as it is the Trustee that bears ultimate responsibility for the Scheme’s management, it is again appropriate that written communication be sent to the Wallace & Co, as Trustee, rather than directly to the member.  Inevitably, this would cause some delay.

30. That notwithstanding, Barnett Waddingham do appear to have contacted Miss Skelton by telephone on a couple of occasions, as a response to her follow-up correspondence.  Miss Skelton describes one of these occasions as being 27 October 2000, the same date that Barnett Waddingham wrote to Wallace & Co about the change in cash payment amounts.  Miss Skelton states that, despite this, Barnett Waddingham did not advise her that the cash payment amounts had been reduced.  However, given that, at that point, the Trustee was not aware of the reduced cash payments, I consider it was not inappropriate for Barnett Waddingham to have omitted to mention this fact to Miss Skelton.

31. With respect to Wallace & Co, the evidence does not support the proposition that there was any undue delay in its responses to Miss Skelton, or that her complaint was not addressed in a serious manner.  In particular, I note that, upon being advised of the reduced cash payments, it referred the issue back to Barnett Waddingham with respect to the issue of compensation and it did act to keep members advised.  I do not uphold this aspect of the complaint.

DIRECTIONS
32. I direct that, within 28 days of the date of this Determination, Alba Life pays to Miss Skelton the sum of £500 being approximately half the difference between the present cash payment available from the Scheme and the sum originally quoted.

33. I direct that, within 28 days of the date of this Determination, Wallace & Co, in its capacity as Trustee, pays to Miss Skelton the sum of £100 in compensation for the injustice she has suffered.

DAVID LAVERICK

Pensions Ombudsman

16 August 2002

- 7 -


