L00545


PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J M Speakman

Scheme
:
Electricity Supply Pension Scheme (“the Scheme”)

Manager
:
United Utilities (“the Scheme Manager”)

Trustee
:
United Utilities (ESPS) Pension Trustee Ltd (“the Trustee”)

THE COMPLAINT (dated 3 September 2001)
1. Mrs Speakman complains that a letter from the Scheme Manager to her late husband failed to deal accurately with his request for details of the contributions he would have to make to secure her, as his widow, a pension equal to one half of his pension.  She also complains that the Trustee refused to remedy the error.  She maintains that as a consequence she has a widow’s pension worth approximately £500 per annum less than it should be.

JURISDICTION

2. It is argued that the complaint should not have been investigated by me for the following reasons:

2.1 The complaint is one which Mr Speakman himself could have made within the normal time limit of three years from the event complained about.  Mrs Speakman should have imputed to her the same level of knowledge as Mr Speakman; thus her complaint should not be entertained.

2.2 Even if the above does not strictly put the matter outside my statutory time limits, I should not exercise my general discretion to investigate the complaint for the same reason.

2.3 If I entertain the complaint because of the time between the event complained of (in 1987) and its determination I will be denying the respondents their right to a hearing “within a reasonable time” as set down in Article 6 of Schedule 1 to the Human Rights Act 1998.

2.4 By implication (though the respondent’s argument is not fully made out) a general right to a fair hearing, as well as a specific Article 6 right, will be denied them due to the lapse of time.

3. My decision on the point of jurisdiction is as follows:

3.1 Mrs Speakman says, and I accept, that she did not know until Mr Speakman’s death, what her entitlement was.  She also did not know of the events in 1986 which she now alleges constitute maladministration.  Whether Mr Speakman knew that he had cause to bring a complaint is difficult, if not impossible, to establish and takes me into determining matters critical to the merits of the complaint, namely what request for information was made, how such a request was answered and whether and when Mr Speakman had any cause to realise that the answer was in some way deficient.  Bearing in mind the uncertainty in establishing whether and when Mr Speakman did have any cause for complaint I do not think it would be right or fair for me to deny his widow the investigation of the complaint which she seeks on the uncertain ground that her husband might possibly have brought a complaint within the statutory time limit.

3.2 Although Mrs Speakman did not complain to me until September 2001, she took the matter up early in 1998 and spent a considerable amount of time in the IDR process and being advised by OPAS.  I consider that it was reasonable for the complaint not to be made within three years, and that it was made within a further reasonable time.

3.3 I accept that the passage of time may make it more difficult for me to establish relevant evidence.  It does not follow, however, that this necessarily operates to the disadvantage of the respondents or that I should not try to establish the relevant facts.  I always have the option of discontinuing an investigation and am mindful that one reason for so would arise if because of the passage of times key facts could not be established.  I appreciate that the Respondents have the inconvenience of having to research their records which has been made a harder task as a result of the elapse of time.  But set against that is the benefit for the Respondents, as well as the complainant, of having the matter finally determined; that is sufficient to outweigh any inconvenience and I am satisfied that it was proper that the investigation should have been carried out.

MATERIAL FACTS

4. Mr Speakman was an employee of the Electricity Board from 1962 until he retired in 1992.  He was a member of the Scheme which was a final salary scheme.  Until 1976 the Scheme provided for a widow’s pension of one third, financed by way of a reduction in members’ lump sums.  However, in 1976 members were offered an opportunity to contribute from salary (6%) to eliminate the lump sum reduction.  They were also given an opportunity by way of further contributions to upgrade the widow’s pension to one half.  The position was made clear in the Scheme’s 1976 booklet and in subsequent newsletters circulated to all members.

5. The 1976 booklet states:

“Are there options as to the levels of widow’s benefit?

A married man may, at any time, elect to pay a further contribution of 0.5% of Salary in order to increase the rate of widow’s pension from one third to one half.  This contribution is not refundable on leaving service and the lump sum payable at retirement will be reduced by 0.5% of Pensionable Pay for each year of Contributing Service during which the 0.5% contribution has not been paid.”

6. In 1978 further rule changes established that those contributing 6% secured a widow’s pension of one half for post April-1978 service.  There was an opportunity to upgrade the one-third pre-April 1978 widow’s pension to one half.

7. Mr and Mrs Speakman married in 1984.  On 1 August 1986 Mr Speakman submitted to the Scheme a pro forma tear-off slip: “I wish to know the details of my lump sum deduction and what I can do about it”.  The form is endorsed “Letter Sent 23/10/86”.  The opening paragraph of that letter reads: “I am writing in reply to your request for further information on the extra contributions which you could pay to reduce or eliminate the deduction from your lump sum in respect of widow’s pension cover”.  It continued: “At present you have a liability for a deduction of 12% of your final year’s salary from your lump sum.” A form was enclosed whereby Mr Speakman could contract to make “extra contributions”.  The letter did not say that he had the option of paying an 18.5% deduction to secure a widow’s benefit of 50%.  However, in February 1987 Mr Speakman signed a form to make extra contributions of 2% for five years and an additional 0.5% for four years from his salary to eradicate the 12% lump sum liability.

8. Mrs Speakman maintains that “a pension review was requested, on remarriage, with the obviously required increased contributions.  These were increased without question to the amount advised (incorrectly) in a letter dated 23.10.1986”

9. Mr Speakman was sent a personal benefit statement on 17 November 1987 and annually in subsequent years.  They clearly showed a widow’s benefit of one third for pre-1978 service and one half for post-1978 service.  I have seen no evidence that Mr Speakman ever queried these statements.

10. On 11 October 1990 the Scheme Manager sent Mr Speakman an early retirement quotation setting out his estimated pension, lump sum and widow’s cover upon retirement.  On 5 April 1992 the Scheme wrote to him with a further statement of the benefits which would become payable upon his retirement on 12 December 1992.  The annual widow’s pension was stated to be £2047.52 per annum.  The letter continued: “Two options are available to you.  You can choose to convert all or part of the lump sum into additional pension, at the rate of £8.84 per annum for each £100 lump sum converted.  The other option is to surrender part of your pension to provide a pension either for your spouse or for another nominated dependant.  This pension would become payable after your death and would be in addition to any pension quoted above.” Mr Speakman did not take up the option of using part of his lump sum to buy a reversionary annuity for his widow.

11. On 17 September 1992 the Scheme Manager sent Mr Speakman a further statement in the same terms quoting the widow’s annual pension as £2126.45.  It stated that: "Contributions in respect of the period to complete the final year’s reckonable service, totalling approximately £766.26 will be deducted by instalments from your first 11 complete months’ pension payments”.  On 14 December 1992 the Scheme Manager wrote to Mr Speakman upon his retirement and again quoted the widow’s pension as £2126.45 per annum.

12. Mr Speakman died on 19 September 1997 and the Scheme Manager informed Mrs Speakman on 7 October that she would receive a pension of £2291.22 per annum for life.  She queried the level of her pension in October 1997 and was told that Mr Speakman well knew the options available to him but had chosen not to act to increase the level of widow's benefit to one half.  On January 1998 solicitors acting for her queried the level of her widow’s pension and was told by the Scheme Manager that Mr Speakman had not elected to increase his contributions to provide a widow’ pension equal to one half of his own.

13. Mrs Speakman lodged a (Stage 1) appeal under the internal disputes resolution procedure (IDRP) on 8 February 1999.  On 26 March the Scheme Manager rejected her appeal on the basis that her late husband had deliberately chosen not to increase the level of widow’s pension to one half of his own.

14. Mrs Speakman lodged a Stage 2 appeal under the IDRP on 23 June 1999.  She was told that it would be considered by the Trustee at its meeting on 21 September.

15. On 24 September the Trustee informed Mrs Speakman that it needed to make further enquiries.

16. On 20 December 1999 the Trustee told Mrs Speakman that on 14 December it had decided to make yet further enquiries and that at the next meeting on 21 March 2001 it would deal with her Stage 2 appeal.

17. In a letter dated 22 March 2000 the Trustee wrote to Mrs Speakman in some detail.  The Trustee referred to the 1976 Scheme booklet which made it clear that a married man was required to pay “part of the cost of providing a widow’s pension in order to provide a spouse’s pension payable at one third of the member’s own pension”.  The Trustee said that paragraph 4 of the booklet makes clear that a married member may at any time elect to pay “a further contribution of 0.5% of salary to increase the rate of widow’s pension from one third to one half of the member’s pension and that this is a continuing option.” The letter recorded that in 1977 Mr Speakman increased his contribution from 5% to 6% to secure a spouse’s pension of one third of his in respect of his service after 23 May 1977 but that “he declined to pay an additional one half per cent contribution to secure spouse’s pension of half the rate of his pension.” The Trustee noted that 1978 the rules of the Scheme were altered to provide a spouse’s pension of one half of the member’s pension for future service for members paying the 6% contribution.  Members, including Mr Speakman, were then again given the option of increasing the spouse’s pension in respect of pre-1978 service to one half of the member’s pension.  (Mr Speakman had joined the Scheme in November 1964.) Members were said to have been reminded of the option offered in 1981 and 1985.  The letter further stated that in 1987 Mr Speakman was given the option “at his request” of:

(i)
“paying an additional 12% (spread over several years) to eliminate the reduction in the lump sum payment at retirement; or

(ii)
paying an additional contribution of 18.5% (spread over several years) to eliminate the lump sum reduction described above and to enhance the spouse’s pension in respect of pre 1978 service to half the rate of his pension.”

18. It added that Mr Speakman elected to pay an additional contribution of 12% thus eliminating the reduction in the lump sum payment but maintaining the widow’s pension at a level of one third of his own.  The subsequent quotations given to Mr Speakman showed a widow’s pension based upon one third for pre-1978 service and one half for post 1978 service.  The author states that none of the quotations were queried by Mr Speakman.  For these reasons the Trustees decided not to uphold Mrs Speakman’s complaint.

19. Mrs Speakman maintains that option (ii) was never offered to her late husband.  Indeed, I have seen no evidence that that option was offered to Mr Speakman or for that matter that Mr Speakman made any request for such information at that time.  Mrs Speakman can locate no copy letter to that effect.

20. On 22 June 2000 Mrs Speakman asked the Office of the Pensions Advisory Service (OPAS) to act for her.  On 27 July 2000 OPAS asked the Trustee to provide evidence that Mr Speakman was given the option of paying an additional contribution of 18.5% (to eliminate the lump sum reduction and to enhance the spouse’s pension in respect of pre-1978 service to the half rate of pension).  Solicitors acting for the Trustee and the Scheme Manager have since told me that as some of the documentation was missing at the time it asked Mrs Speakman to produce any evidence she might have of a request by her husband.  It did not intend to suggest that there had been such a request.

21. On 27 March 2001 the Trustees finally replied to OPAS’s letter of 19 October 2000 asking for a copy of Mr Speakman’s request.

22. I asked Mrs Speakman to confirm that she could produce no copy of any query by Mr Speakman concerning the cost of increasing the spouse’s pension for service in the period before 1978; she has confirmed that that was the case.

23. On 1 June 2001 the Trustees wrote to OPAS that it was unable to find any evidence on its files that Mr Speakman ever intended to increase the spouse’s pension “in the manner Mrs Speakman has claimed”.

24. Mrs Speakman then complained to me on 3 September 2001.

CONCLUSIONS

25. I am satisfied from the literature circulated to all members from time to time and from the annual benefit statements issued to him that the late Mr Speakman would have been aware that by making extra contributions he could increase his widow’s benefit to one half (see paragraph 2).  However, the issue here is what happened or did not happen in 1987.

26. Upon his remarriage Mr Speakman’s mind would naturally have turned to the provision for his new wife in the event that he predeceased her.  Mrs Speakman maintains that he made a specific enquiry about increasing his widow’s benefit to one half of his pension.  I have found no evidence that he made such an enquiry at any time in or after 1984 when he and Mrs Speakman married.  The letter of 23 October 1986 from the Trustee was in response to a circular sent by the Scheme Manager with information about eliminating reductions to lump sums in respect of widows’ benefits.  Mr Speakman returned a tear-off pro forma and opted to make extra contributions to preserve his full lump sum entitlement.  The basis for that deduction was a widow’s pension of one third for service before 1978 and one half for service after 1978.  Mr Speakman made no subsequent alteration to his pension arrangements nor did he query the retirement benefit statements that were sent to him.

27. However, the Trustee’s letter of 22 March 2000 on Mrs Speakman’s Stage 2 appeal (paragraph 17, above) suggests that there was a request that went beyond the pro forma.  The letter states that Mr Speakman was given the option “at his request” of paying 18.5% to eliminate the deduction from the lump sum and to enhance the widow’s pension to the 50% rate but instead he opted for a different option.

28. Mrs Speakman has said that her husband believed that his action in February 1987 had had the result of increasing the whole of the widow’s benefit to 50% of his pension.  However, the personal benefit statements sent to Mr Speakman were very clear and I believe it should have been obvious to him that the widow’s benefit as shown on those statements for pre-1978 service was less than 50% of his pension.

29. I find on balance that Mr Speakman was aware of the option to increase widow’s benefits in respect of pre-1978 service to 50% but did not take it up.

30. For the reasons given above I have no basis for upholding Mrs Speakman’s complaints against the Scheme Manager and the Trustee.

DAVID LAVERICK

Pensions Ombudsman

21 March 2003


- 1 -


