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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr LJ Exton

Scheme
:
The Toronto-Dominion Bank UK Staff Pension Plan (1977)

Trustees
:
The Trustees of the Toronto-Dominion Bank UK Staff Pension Plan (1977)

Employer
:
The Toronto-Dominion Bank (“the Bank”)

THE COMPLAINT (dated 19 October 2001)

1. Mr Exton has complained of injustice as a consequence of maladministration on the part of the Trustees and the Bank as follows;

1.1. they failed to secure his deferred pension when winding up the Scheme,

1.2. they were in breach of Mr Exton’s employment contract and a ‘Letter Agreement’ dated 9 August 1994

1.3. the winding up was not conducted in a timely manner,

1.4. the Trustees suffered a conflict of interest,

1.5. the Scheme assets were not distributed in an equitable way, and

1.6. the Bank enjoyed a ‘contributions holiday’ from November 1983 to October 1992, which he feels contributed to the deficit on winding up.

Trust Deed And Rules

2. The Scheme is currently governed by a Supplemental Definitive Deed dated 9 May 1995.

3. Rule 3.1 provides,

“Each Employer shall pay such contributions to the Fund as the Actuary shall from time to time certify are necessary to provide the benefits under the Rules in respect of Members employed or formerly employed by it.

The Employer’s contributions shall be paid by the Employers to the Trustees, or as the Trustees may direct.”

4. Rule 10.1 provides,

“Entitlement to deferred benefits

(a) If a Member ceases to be an Active Member before Normal Pension Age (without becoming entitled to immediate benefits under Rules 5.2 or 5.3) and either

(i) at the date of ceasing to be an Active Member he has completed at least 2 years’ Qualifying Service; or

(ii) a transfer payment from a Personal Pension Scheme has previously been accepted by the Scheme in respect of him

he shall be entitled to a deferred pension commencing at Normal Pension Age, calculated at the date of ceasing to be an Active Member in the same way as a normal retirement pension under Rule 5.1(a) and (b), based on Pensionable Service to and Final Pensionable Salary at the date of ceasing to be an Active Member.”

5. Rule 14.2 provides,

“Appointment and removal of Trustees

(a) Subject to sub-Rule (b), each of the holders from time to time of the following appointments, namely

(i) the Senior Officer responsible for Compensation in the Bank at its Head Office in Canada,

(ii) the Manager responsible for Benefit Compensation in the Bank at its Head Office in Canada,

(iii) the Head of Corporate Banking in the London Office of the Bank,

(iv) the Head of Treasury in the London Office of the Bank, and

(v) the Senior Officer of Human Resources in the London Office of the Bank

shall (provided that he accepts the office of trustee of the Scheme before or within one month after taking up his appointment, by written notice to the existing Trustees) automatically become a trustee of the Scheme and shall remain a trustee of the Scheme during the time that he holds one of the above appointments.

Any such person shall automatically cease to be a trustee of the Scheme on ceasing to hold any of the above appointments.

(b) The Bank may, by Resolution of it Board of Directors,

(i) appoint new or additional trustees of the Scheme and

(ii) remove from office any trustee of the Scheme…”

6. Part 15 of the Rules provides for the termination of the Scheme as follows,

“15.1 Termination of the Scheme

The Scheme shall be wound up in any of the following events:

(a) as (sic) the expiry of a period of one month’s notice to wind up the Scheme given by the Bank to the Trustees; or…

The Trustees shall notify all Members and other beneficiaries under the Scheme when they commence any action to wind up the Scheme.  As soon as possible after the assets of the Scheme are applied under Rule 15.2 the Trustees shall notify each Member and beneficiary under the Scheme of the amount of the benefits to which he is or, will be, entitled, and shall provide such other information as required by the Disclosure Requirements.

The powers of alteration contained in Rule 14.22 shall continue to apply until the winding up of the Scheme has been completed.

15.2 Application of the Fund

(a) Upon the winding-up of the Scheme the Trustees shall, after payment of all costs, charges and expenses [and after applying all funds deriving from Voluntary Contributions in accordance with Rule 4.2], apply the assets of the Scheme in securing:

First –

(i) pensions and other benefits in respect of which entitlement to payment has already arisen;

(ii) where an Active Member has already attained Normal Pension Age, pensions and other benefits to which he will be entitled on ceasing to be in employment;

(iii) pensions and other benefits contingently payable on the death of Members for whom benefits are secured under (i) and (ii) above;

Second – (insofar as has not already been provided)

(i) Guaranteed Minimum Pensions

(ii) State Scheme Premiums

(iii) …equivalent pension benefits…

Third – (insofar as has not already been provided)

(i) pensions and other benefits payable of prospectively payable to Deferred Members including attaching rights to benefits contingently payable on death;

(ii) pensions and other benefits payable or prospectively payable to Active Members calculated as if they had left Service on the date the Scheme is wound up and had then qualified for deferred benefits under the Scheme, including attaching rights to benefits contingently payable on death;

(b) If the asset of the Scheme are not sufficient to meet in full the liabilities specified in (a) above, the assets shall be applied to meet the liabilities in the order of priority in which they are specified.  Any liabilities not met out of the assets of the Scheme shall be treated as a debt due from the Employers to the Trustees in accordance with the provisions of section 58B of the 1975 Act.”

The Pension Schemes Act 1993

7. Section 144 of The Pension Schemes Act 1993 provides,

“Deficiencies in the assets of a scheme on winding up

(1) If, in the case of an occupational pension Scheme which is not a money purchase scheme, the value at the applicable time of the scheme’s liabilities exceeds the value of its assets, then an amount equal to the excess shall be treated as a debt due from the employer to the trustees of the scheme…

(5)
The value of a scheme’s assets and liabilities for the purpose of subsection (1) shall be determined in accordance with regulations…”

The Occupational Pension Schemes (Deficiency on Winding Up etc.) Regulations 1994

8. Regulation 2 provides,

“Calculation of the value of scheme liabilities and assets

(1) For the purposes of section 144(1) of the Act, the value of a scheme’s liabilities and assets are, subject to paragraphs (2) and (3), to be determined by being calculated and verified in accordance with the Guidance Note “Retirement Benefits Scheme – Deficiency on Winding Up (GN19)” jointly published on 1st April 1993, and revised with effect from 1st February 1996, by the Institute of Actuaries and the Faculty of Actuaries.

(2) In calculating the value of the scheme’s liabilities, any provision of the scheme which limits the amount of its liabilities by reference to the amount of its assets is to be disregarded.

(3) A determination under paragraph (1) must be certified by an actuary appointed by the trustees of the scheme in question as being in accordance with the guidance referred to in that paragraph.”

Guidance Note 19 (GN19)

9. Paragraph 3.3 of GN19 Version 3.0 (applicable from 1 February 1996) states,

“The actuarial value of the benefits for… deferred pensioners should be calculated using the same basis as the actuary employs in the calculation of cash equivalents under GN11 except that whilst allowance should be made for discretionary benefits already granted no allowance should be made for future discretionary benefits…”

The Occupational Pension Schemes (Winding Up) Regulations 1996

10. The Occupational Pension Schemes (Winding Up) Regulations 1996 came into force from 6 April 1997 and apply to schemes which commence winding up after that date.  Regulation 4 provides,

“Calculation of amounts of liabilities

(1) Subject to regulation 4A and paragraphs (4) and (5), for the purposes of section 73(2) [The Pensions Act 1995] the amounts of the liabilities mentioned in section 73(3) shall be calculated and verified by the actuary of the scheme –

(a) on the assumption that the questions whether or not a person’s entitlement to payment of a pension or other benefit has arisen and whether any amount must be treated as an increase or as part of a pension are to be determined as at the crystallisation date;

(b) on the assumption that liabilities in respect of members do not include the expenses involved in meeting them;

(c) subject to paragraph (3), in the manner specified in… the MFR Regulations (so far as they relate to the calculation and verification of liabilities); and

(d) otherwise in accordance with the guidance given in GN19 (so far as it applies for the purposes of these Regulations).

(2) …

(3) …

(4) …

(5) …

(6) Subject to paragraph (7), in this regulation “Crystallisation date” means –

(a) …

(b) otherwise, the date on which the scheme begins to be wound up.”

11. Regulation 4A provides,

“Calculation of liabilities where the employer is not insolvent

(1) In the case of a scheme in respect of which the employer was not insolvent at the time the winding up of the scheme commenced, regulation 4 [above] shall have effect as if –

(a) for the words “paragraph (3)” in paragraph (1)(c), there were substituted the words “paragraphs (2A) and (3)”;

(b) after paragraph (2) there were inserted the following paragraph;

(2A) “For the purpose of calculating the amount of the liabilities in respect of any entitlement to the payment of any pension or other benefit (including any increase in a pension) that has arisen under the scheme on or before the crystallisation date –

(a) it shall be assumed that all such liabilities will be discharged by the purchase of annuities of a kind described in section 74(3)(c) [The Pensions Act 1995]; and

(b) paragraph (1)(b) above shall not have effect.”, and

(c) for paragraph (5), there were substituted the following paragraph:

(5)“If, when the assets of the scheme are applied in accordance with section 73(2) towards satisfying the liabilities mentioned in paragraph (aa) or (b) of section 73(3)…”

The Occupational Pension Schemes (Deficiency on Winding–up) Regulations 1996

12. The Occupational Pension Schemes (Deficiency on Winding–up) Regulations 1996 came into force from 19 December 1996.  Regulations 3 to 6 do not apply if the scheme commenced winding up before that date.  Regulation 3 provides,

“Calculation of the value of scheme liabilities and assets

(1) Subject to regulation 3A, the liabilities and assets of a scheme which are to be taken into account for the purposes of section 75(1) [The Pensions Act 1995 – Deficiencies in the assets] and their amount or value shall be determined, calculated and verified by the actuary –

(a) on the general assumptions specified in paragraphs (2) and (3) of regulation 3 of the MFR Regulations;

(b) subject to paragraphs (3) and (4), in accordance with regulations 4 to 8 of the MFR Regulations;

(c) subject to sub-paragraph (d), in so far as the guidance in GN27 applies… in accordance with that guidance; and

(d) in accordance with the guidance given in GN19 so far as that guidance applied for the purposes of these Regulations;

…

(2) The value of the assets and the amount of the liabilities… must be certified by the actuary…

(3) For the purposes of this regulation –

(a) references in regulations 3(2), 4, 5, 7 and 8 of the MFR Regulations to the relevant date shall be taken as references to the applicable time;

(b) regulations 4(1), 7(1) and 8(2) of the MFR Regulations shall have effect with the substitution for the words “the minimum funding requirement is met” of the words “the value of the assets of the scheme is less than the amount of the liabilities of the scheme”;

(c) regulation 6(1)(b) of the MFR Regulations shall have effect with the addition at the end of the words “(and any amount treated as a debt due to the trustees or managers of the scheme under section 75(1) by virtue of the valuation in question)”.”

13. Regulation 3A provides,

“Valuation of liabilities where employer not insolvent

(1) Where a scheme… is being wound up and the employer was not insolvent immediately before the winding up of the scheme commenced, regulation 3 shall have effect as if –

(a) in paragraph (1) –

(i) at the beginning of subparagraph (a), there were inserted the words “except to the extent that the liabilities are in respect of any entitlement to a pension or other benefit that has arisen under the scheme and in respect of which paragraph (1B) below applies,”;

(ii) for the words “paragraphs (2) and (3)” in subparagraph (a), there were substituted the words “paragraphs (2)(a) to (c) and (3)”;

(iii) for the words “paragraphs (3) and (4)” in subparagraph (b), there were substituted the words “paragraphs (1B), (3) and (4)”; …

(b) after paragraph (1) there were inserted the following paragraphs:

(1A) “The liabilities of a scheme which are to be taken into account under paragraph (1) above shall include all expenses (except the cost of annuities taken into account by virtue of paragraph (1B) below) which, in the opinion of the trustees or managers of the scheme, are likely to be incurred in connection with the winding up of the scheme.”; and

(1B) “When calculating the liabilities of the scheme in respect of any entitlement to the payment of any pension or other benefit (including any increase in a pension) that has arisen under the scheme on or before the applicable time, it shall be assumed that all such liabilities will be discharged by the purchase of annuities of a kind described in section 74(3)(c) (discharge of liabilities by insurance – annuity purchase) and, for the purposes of the calculation, the actuary shall estimate the cost of purchasing any such annuities.”.”

The Minimum Funding Requirement Regulations

14. Regulation 3 of The Occupational Pension Schemes (Minimum Funding Requirement and Actuarial Valuations) Regulations 1996 provides,

“Determination, valuation and verification of assets and liabilities:

General

(1) The liabilities and assets of a scheme which are to be taken into account for the purposes of sections 56 to 61 (minimum funding etc.) and their amount and value shall be determined, calculated and verified by the actuary –

(a) in the manner specified in regulations 4 to 9;

(b) … on the general assumptions specified in paragraphs (2) and (3); …

(2) The assumptions mentioned in paragraph (1)(b) are –

(a) …

(b) …

(c) that the liabilities in respect of members will be so secured that –

(i) …

(ii) the benefits of active members, deferred members and pension credit members will be reasonably likely to be equal in value to those payable in respect of their accrued rights and any pension credit rights under the scheme; …”

15. Regulation 7 provides,

“Determination and valuation of liabilities

(1) …

(2) Subject to paragraph (8A) [money purchase benefits] the amount of the liabilities of the scheme in respect of pensions and benefits shall be calculated on the assumption that it is equal to the amount required to be invested in investments of an appropriate description in order to meet those liabilities…

(7) For the purpose of calculating the liabilities in respect of the members who are not pensioner members… it shall be assumed… that they are met-

(a) to the extent that they relate to any time before the switch-over period, from investment in equities;

(b) to the extent that they relate to the switch-over period, from investments in both gilt-edged securities and equities…

(8) …

(9) …

(10) In this regulation “the switch-over period”, in relation to a member, means the period of 10 years ending with the age at which the member

(a) will first become entitled …to receive a full pension… without reduction…

(b) will reach normal benefit age.”

Occupational Pension Schemes (Disclosure of Information) Regulations 1986

16. Regulation 6 provides,

“Information to be made available to individuals

(1) …

(6)
The information mentioned in paragraph 7 of Schedule 2 shall be furnished –

(a) as of course to any person as soon as is practicable and, in any event, within 2 months after he or his employer has notified the trustees that his pensionable service has terminated…”

17. Paragraph 7 of Schedule 2 stated,

“The rights and options (if any) available to a member whose pensionable service terminates before he attains normal pension age.”

MR EXTON’S DEFERRED PENSION

18. Mr Exton joined the Bank on 23 May 1988 and his contract of employment stated,

“Staff members of the Bank are eligible for membership of The Toronto-Dominion Bank U.K.  Staff Pension Fund (1977), details of which are to be found in the booklet entitled “Financial Security For The Future” obtainable from the Bank’s Manager, Human Resources.”

19. Mr Exton joined the Scheme with effect from 23 August 1988 and his membership was confirmed in a letter from the Bank, enclosing a copy of the Scheme booklet.  The booklet stated that membership of the Scheme was a condition of employment for all permanent, full time employees.  It also stated that, should Mr Exton leave the Bank aged more than 26, with at least five years’ pensionable service, he would have a preserved pension payable from his normal retirement date.  The preserved pension was described as the pension earned during pensionable service up to the date of leaving.  The booklet also said,

“The Bank expects to continue the Plan permanently, but reserves the right to terminate or change it.  Naturally, you would be kept fully informed if that were to happen, and any benefits earned up to the date of termination or change would be protected.

This booklet is intended as a brief guide to your benefits.  The full provisions of the benefit plans are contained in a legal Trust Deed and Rules, which formally govern their operation.  These are available for inspection on request.”

The Scheme summary stated that Mr Exton did not have to pay any contributions and that the Bank paid for ‘the entire cost of the benefits’.  It stated,

“The benefits are provided from a fund, separate from the Bank’s assets, which is administered by Trustees.  The entire cost of the benefits are provided by the Bank.

…In the unlikely event of the Plan being terminated, every attempt will be made to meet existing liabilities.  In the event of a shortfall of assets to meet liabilities, the shortfall will become a debt owed to the Trustees by the Bank in accordance with legislation.”

20. Mr Exton left the employment of the Bank on 8 July 1994.  The Trustees wrote to him on 9 August 1994,

“Following your recent termination of employment with Toronto-Dominion Bank, I am writing to set out the benefits to which you are entitled under the Toronto-Dominion UK Staff Pension Fund (1977).

Essentially, there are two option available to you:

· a deferred pension payable from age 62; or

· a transfer value payable to the Pension Plan of your new Employer, an Insured Buy-Out Scheme or a Personal Pension arrangement.

DEFERRED PENSION

Personal Pension
At your date of leaving, your accrued pension amounted to £5,004.07 per annum, made up as follows: …

Parts (i) and (ii) of your accrued pension will be revalued annually until your Normal Retirement Age of 62…

As a rough guide, assuming that the rate of revaluation under (ii) was 5% per annum, your estimated revalued deferred pension would amount to £12,158 per annum by your Normal Retirement Date.  In addition, part (i) of your pension will continue to be revalued until you reach State Pension Age.  Hence, your pension payable on or after the attainment of age 65 would be at least £12,468 per annum…

As an alternative to the benefits outlined above, you will have the opportunity to draw your pension early, provided you have the consent of the Trustees.  Please contact the Bank’s personnel department nearer the time should you wish to consider this alternative…

As an alternative, a transfer value amounting to £20,654 could be paid to the Pension Plan of your new employer… to an individual Insured Buy-Out Scheme or a Personal Pension arrangement… It is guaranteed for the three months following the date of this letter… It should be noted that the amount of a transfer value (if recalculated) can go down as well as up.”

21. Mr Exton and his wife were asked to sign an enclosed form, addressed to the Trustees, indicating his choice.  Mr Exton ticked the option indicating that he would prefer to ‘Select a deferred pension under the Toronto-Dominion Bank UK Staff Pension Fund (1977)’.  Both he and his wife signed the form and returned it to the bank.

22. In May 1997 the Trustees notified Mr Exton that the Scheme was to be wound up.  On 20 May 1999 the Trustees wrote to Mr Exton explaining that the Bank would pay an amount into the Fund to meet the Minimum Funding Requirement (MFR).  Mr Exton was told that the value of the assets attributable to his entitlement, calculated as at 29 March 1999, on the MFR basis was £49,671.  He was told that he had two options; to transfer the cash value of his benefits to another scheme, or not to transfer in which case a non profit deferred annuity would be purchased on his behalf.  The Trustees explained,

“…these contracts are currently very expensive to buy because insurance companies invest mainly in fixed interest Government securities to back up the guarantee.  These securities are highly priced at present.  Because of this, the Fund does not have sufficient assets to buy deferred annuity contracts for deferred members that will guarantee the same benefits as would have been provided by the Fund.  Whilst it is impossible to state the position with certainty, until the purchase of individual annuities actually takes place, if you select this option, accrued benefits in excess of your Guaranteed Minimum Pension (the contracted-out element) may have to be reduced.”

23. The Trustees informed Mr Exton’s financial adviser that the transfer value of £49,671 was made up of £12,376 in respect of his contracted-out benefits and £37,295 in respect of the excess benefits.  They also referred to preferential terms with Scottish Amicable for a section 32 buy-out contract.  The Trustees noted,

“As you say in your letter, it is impossible to give an accurate indication of the reduction in benefit at this time [August 1999] if a deferred annuity is to be purchased.  However, an indication we have received as at the end of April was a projected reduction in benefit of 7% reducing to 5% at normal retirement age, assuming a yield of 8.7% compound is achieved on the transfer value.”

24. The Trustees also notified Mr Exton that the value of his deferred pension was then approximately £5,900 compared with £5,004.07 pa when he left the Scheme.

25. Mr Exton obtained a quote from Legal & General for the cost of purchasing an annuity equivalent to his deferred pension under the Scheme.  They quoted a cost of £84,812 in September 1999, for an annuity equivalent to Mr Exton’s deferred pension at his date of leaving, revalued to age 62, with a contingent spouse’s pension of 50%.

26. On 9 September 1999 Mr Exton informed the Trustees that he wished to invoke the formal Internal Dispute Resolution (IDR) procedure.  He claimed that the pension benefits outlined in the Trustees’ letter of 9 August 1994 had been provided for him under his contract of employment.  Mr Exton said that, through this letter, he and his wife had agreed to accept the option to select a deferred pension and that the pension had been quoted as £5,004.07.  He said that he was not satisfied that the Bank had met its full legal requirements with regard to treatment of pension benefits as deferred pay.  Mr Exton also said that he did not accept that, after taking a contribution holiday, the Bank did not have a legal obligation to fund the shortfall.  He said,

“I wish the Trustees to deal with my preserved benefits as follows:

·
Preserve benefits through purchasing a deferred annuity for me from an insurance company (but I do not accept any reduction in the level of benefits to the deferred pension set out in the letter dated 9th August 1994 by Mrs.  B.  Smithies on behalf of the Trustees).”

27. On 16 September 1999 the Trustees wrote to Mr Exton explaining that they did not have the option of securing his benefits in the way that he had requested.  They said that, without prejudice to his complaint, they had extended the deadline for Mr Exton to select a suitable option but that, if he did not make a choice by 4 October 1999, they would transfer his entitlement to a buy-out policy with Scottish Amicable.  Mr Exton opted to transfer his benefits to his current employer’s scheme, where it secured a pension of £4,052.10 per annum.  Mr Exton says that this is only 68.6% of the value that the Trustees and the Bank said that he would have been entitled to.

28. During the IDR procedure, the Trustees did not accept that their letter of 9 August 1994 formed an agreement to provide a particular level of benefits.  They said that the letter merely set out the options available to Mr Exton on leaving and that it did not require him to accept the option of a deferred pension because he was already entitled to such under the rules of the Scheme.  In their response to Mr Exton’s complaint, both the Trustees and the Bank have refuted the suggestion that the letter of 9 August 1994 created a contractual relationship between either the Trustees or the Bank and Mr Exton.  They state that the letter was issued in accordance with the requirements of the 1986 Disclosure Regulations (see paragraph 16).

29. In Mr Exton’s view the letter of 9 August 1994 was an offer, signed by an officer of the Bank, requesting Mr Exton and his wife to sign to select their acceptance of either a transfer value or a deferred pension.  He says that when he and his wife signed the letter it became a legally enforceable ‘Letter Agreement’.  Mr Exton also argues that this became an extension of his employment contract and is thus a legally binding agreement.  Mr Exton argues that the Bank made explicit representation in writing to him that it and not the Plan was fully liable for his pension.  Mr Exton points out that he continued to provide services to the Bank after he left their employment, acting as a witness on their behalf in a court case.  He says he also carried out extensive research and attended meetings with the Bank’s managers and its lawyers.

30. The Trustees and the Bank state that the Bank was not under an obligation to fund for the provision of full deferred annuities on winding up.  They state that the Bank has met its financial obligations under section 144 of The Pensions Schemes Act 1993 and the subsequent provisions of The Pensions Act 1995.  Mr Exton says that in addition to meeting the requirements of the legislation the Bank had a duty to meet their obligations to him under English and EU law.

31. Mr Exton further states that he has a claim in law against the bank because his decision to accept the deferred pension set out in the letter of 9 August 1994 was based on negligent misrepresentation by the Bank.  He points out that the notification of Scheme membership and associated information about the Scheme was sent to him on headed paper from the Bank.  Mr Exton says that this, together with the assurances that the Bank would pay the cost of the benefits, led him to believe that the Bank and the Scheme were one and the same.  He says that his and his wife’s acceptance of the deferred pension was done on the basis that they would receive the full deferred pension.  Mr Exton argues that, for this reason, ‘the principle of equitable estoppel applies as consideration of contract’.

32. Mr Exton also believes that the timing of the Bank’s decision to wind up the Scheme was chosen to avoid the requirements of The Pensions Act 1995.

WINDING UP THE SCHEME

Chronology and Distribution of Assets

33. The minutes of the Trustees’ meeting on 17 April 1996 record that the Trustees were informed that the Bank intended to introduce a new group personal pension plan (GPPP) from 1 June 1996 and that a letter to this effect was being prepared by the Bank for circulation to the Trustees.  The minutes show that it was intended that pensioners, deferred members and a small group of higher paid executives whose benefits were uncapped would remain in the existing scheme.  An enhanced transfer value was to be offered to active members and they were to be offered the option to transfer to the new GPPP, a personal pension plan of their own choice or to leave their deferred benefits in the existing scheme.

34. The minutes of the Trustees’ meeting on 14 November 1996 record that the Trustees were advised that the Bank had decided to wind up the Scheme prior to April 1997 and that written confirmation would follow.  The Scheme Actuary (Towers Perrin) was present at the meeting and advised that there was no problem as far as the Trustees were concerned with the Bank offering differing levels of augmentation for different groups.  The minutes show that deferred members were to be approached with the offer of an enhanced transfer value.  The letter from the Bank was dated 13 November 1996 and said,

“TO: The Trustees of the UK Staff Pension Plan

Dear Sirs:

RE: Toronto Dominion Bank UK Staff Pension Fund (1977)

Augmented Benefits
We confirm that all augmented benefits, as a result of transferred enhanced pension values, will require a further contribution by the Bank to the plan.

Pension Scheme
We wish to advise you that it is the Bank’s intention to wind up the plan, and therefore, in accordance with Clause 15.1 of the Supplemental Definitive Deed and Rules dated May 9, 1995, we hereby provide the Trustees with formal notification of this intention.

As a result, the following groups will be affected and we propose to deal with them as follows:

Actives:
There are seven active members remaining in the plan.  They will be offered an enhanced transfer over to the Group Personal Pension or, where applicable, on an Executive Pension Plan.

Deferred

Pensioners:
There are 77 deferred pensioners.  It is our intention to instruct Towers Perrin to contact each of the deferreds and offer them an enhanced transfer value.  If we are unsuccessful in making contact with them, an annuity will be purchased for them in their name with an insurance company.

Pensioners:
There are 20 pensioners in the plan.  In due course, we intent (sic) to buy them an annuity with an insurance company, which will replicate their current pension.  The Bank currently provides for discretionary adjustments on an ad-hoc basis every year, however, we propose to enhance their benefits by purchasing each of them an annuity with a guaranteed increase every year of about 3%.

If you have any questions or comments on any of the above, please do not hesitate to contact us.”

35. The minutes of the Trustees’ meeting on 13 June 1997 record that the Trustees’ solicitors (Eversheds) advised that, in their opinion, the wind up of the Scheme was effective from 13 December 1996, ie one month from the date of the Bank’s letter.  They also advised that members should have been informed of this within one month of the date, which had not occurred.  Members had been advised on 2 May 1997 that notification had been received from the Bank but that legal advice was being sought.  The Trustees were told that the Occupational Pensions Board (OPB) had received the paperwork regarding the cancellation of the contracting out certificate and had agreed in principle for the winding up to go ahead.  The Trustees were also advised that, although the winding up had commenced before 6 April 1997, the implications of The Pensions Act 1995 had been considered.  They were told that there would be sufficient funds to cover cash equivalent transfer values but not the cost of purchasing full annuities for deferred members.  The fund deficit meant that members would receive approximately 68.8% of their total benefit (100% of Guaranteed Minimum Benefits (GMP) and a smaller percentage of excess benefits).  The Trustees were advised that benefits could be determined either on the basis of 68.8% of the deferred benefit or 113% of the cash equivalent.  The Trustees decided that it should be on the basis of 68.8% of the deferred benefit.

36. The Trustees have since explained that the reason for the delay in informing the members that the Scheme was to be wound up was that they were unsure as to the status of the letter from the Bank and sought legal advice.  They say that they did not feel that they could inform the members that the Scheme was to be wound up until they were sure that a winding up had been triggered.

37. The pensioner members were bought out with Prudential in September 1997, including provision for a guaranteed pensions increase of 3% per annum.  The Scheme accounts show that Employer contributions had been paid in line with the Actuary’s recommendation in the valuation dated 1 November 1995, and in addition a contribution of £185,500 was received from the Bank to cover the pensions increases for the pensioners.  The Bank also paid a contribution of £331,801 to cover enhancements for active members who transferred to the new GPPP.  The accounts also show that Scheme expenses of £59,970 (for 1995/6) and £98,770 (for 1996/7) were covered by additional contributions by the Bank.

38. The Scheme accounts for the year ended 31 October 1998 show that there were 90 deferred members left in the Scheme (including 12 Internationally Mobile Employees IME).  The Scheme received a further £6,613 from the Bank in respect of indexation costs related to buying out the pensioners but also received a refund of £15,000 from Prudential as a result of overfunding of the pensioners’ buy out.

39. The notes to the accounts for the period ending 29 March 1999 show that since that date 1 member had retired and 65 had transferred out.  The MFR debt on the Employer was certified by the Actuary on 29 March 1999 as £715,977.  The Bank had paid a sum of £618,165.87 on account to cover the shortfall.

40. The accounts for the period to 31 October 1999 indicate that there were then 15 members remaining in the Scheme, 11 of whom were IMEs who worked for the Bank outside the UK.  Of the remaining members, 3 were employed by the Bank at the time the winding up commenced and had elected to retain deferred benefits rather than transfer to the GPPP.  The accounts note that the final member of the Scheme had only recently been traced and the Trustees were waiting to hear from her as to her preferred choice of option.  The Scheme received an outstanding contribution of £126,851 from the Bank., which the Trustees say included £97,811 in respect of the balance of the MFR deficit.

41. In their report accompanying the Scheme accounts for the period ending 30 April 2001, the Trustees noted that there were just 3 deferred members remaining in the Scheme.  The Trustees have since confirmed that these members’ benefits have now been secured and the final accounts (showing nil balances) are due to be signed off by the auditors at the end of September 2002.  The Trustees have also confirmed that, contrary to Mr Exton’s belief, the IMEs have not been treated any differently to the other deferred members.

TRUSTEES’ CONFLICT OF INTEREST

42. Mr Exton has stated that, at the time of the winding up, there were no trustees who were not employed by the Bank or who were members of the Scheme during the winding up.  In September 1999, in a telephone conversation with one of the Trustees, Mr Exton offered to become a trustee.  This offer was declined.  The Trustees say that Mr Exton’s offer was declined because the winding up had progressed to the point where there were only 12 members whose benefits had not been finalised and because Mr Exton had indicated his intention to bring a complaint.  In these circumstances they did not consider it appropriate to appoint a new trustee.

43. Mr Exton has summarised what he considers to be the conflicts and shortcomings of the Trustees as follows,

43.1. Most of the Trustees were based in Canada, were not employees of the London Branch and had pensions outside the Scheme.  He says that their interests were governed by best serving their employer and that part of their pension benefits from the Bank were outside the Plan.  

43.2. The Toronto based Trustees were appointed to safeguard the interests of the Bank,

43.3. No Trustee was a beneficiary of the Scheme at the time of winding up,

43.4. No deferred or pensioners members were appointed as trustees, and

43.5. No Trustee had appropriate UK qualifications for the role of trustee.

44. The Trustees have stated that three of the four Trustees were employees of the London branch of the Bank at the time the decision to wind up the Scheme was taken.  They have explained that, of these three, two had been employed in the Toronto office and had deferred benefits in the Canadian scheme in respect of their former employment.  Mr Exton has pointed to the fact that there were two representatives from the Bank at the Trustees’ meeting on 14 November 1996.  Mr Exton considers that it would have been prudent to appoint an external professional trustee to avoid the appearance of conflict of interest.

45. The Trustees contacted the Occupational Pensions Regulatory Authority (OPRA) in October 2000 with regard to compliance with The Pensions Act 1995 requirements for member-nominated trustees (MNTs).  OPRA confirmed that it could not waive the requirements for MNTs but would not seek to impose any sanction on the Trustees for failure to comply, provided that there were no complaints from members and that the winding up progressed satisfactorily.  OPRA has since confirmed to Mr Exton that it decided to exercise its discretion not to pursue the breach of the Pensions Act 1995 requirements with regard to MNTs.

CONTRIBUTIONS HOLIDAY

46. The Actuarial Valuation as at 1 August 1989 states,

“The result of the valuation is to show that the contribution holiday may continue until 1 June 1992, following which a contribution from the Bank of 9.1% of salaries will be required to meet the funding objective.  This contribution rate will be subject to review at the next valuation; due no later than as at 1 August 1992.

In addition, from 1 June 1992 the Bank will need to pay for administrative and professional expenses and for the cost of insuring the lump sum death benefits.”

47. In the 1992 Valuation report, the actuary recommended that the Bank contribute to the fund at a rate of 8.2% of Total Salaries plus the cost of insuring the lump sum death benefits and the operating expenses, with effect from 1 November 1992.  The reports stated,

“The above analysis of the long-term contribution rate ignores the deficit of £206,396 disclosed by the valuation.

Given the size of the deficit and the funding objective of the Fund…, it is not, in our view, appropriate for the Bank to pay an increased contribution rate to cover the shortfall.

The financial condition of the Fund will, however, continue to be monitored during the period to the next actuarial valuation.  Therefore, it should be noted that, if the value of the Fund’s assets falls substantially or if significant changes (other than those already announced) are made to the Fund’s benefits, it may be necessary for the Bank contributions to be increased to meet the shortfall.

In any event, the Bank contribution rate will be subject to review at the next actuarial valuation, due no later than 1 August 1995.”

48. The contribution rate determined in the 1995 Valuation report was 8.1% of total salaries.  Although the Scheme was only 79% funded on an insurance buy-out basis, it was 119% funded on the cash equivalent basis.  The report stated,

“It should be noted that the buy-out solvency test is sensitive to the market value of the assets and buy-out costs from time to time, and is therefore volatile.  However, the Trustees should take account of the relatively low funding level on this basis when the conversion of the Fund’s benefits to a GPP is effective.”

CONCLUSIONS

Mr Exton’s deferred pension

49. The Scheme commenced winding up from 13 December 1996 and, as a consequence, some of the requirements of The Pensions Act 1995 do not apply.  Section 144 of The Pension Schemes Act 1993 (see paragraph 7) provides for a deficiency in a scheme’s assets on winding up to become a debt on the employer.  The calculation of the deficiency, as set out in the 1994 Regulations and GN19 (see paragraphs 8 and 9), provides for the liabilities in respect of deferred members to equal their cash equivalent transfer values.  However, the Scheme was contracted-out of the State Scheme and would therefore have been required to provide for the members’ contracted-out benefits.  In Mr Exton’s case, this amounts to securing his GMP.

50. Although Mr Exton believes that the timing of the Bank’s decision to wind up was chosen to avoid The Pensions Act 1995, the Bank met the MFR requirements by paying the MFR shortfall.  The 1996 Winding Up and Deficiency Regulations refer to the MFR for the calculation of the deficit on winding up (see paragraphs 10 to 15).  The liability for deferred members under the MFR Regulations is essentially the cash equivalent transfer value.  By paying the MFR shortfall the Bank discharged the requirements of the 1996 Deficiency Regulations.

51. The Trust Deed and Rules provide for the order of priority in which benefits are to be secured on winding up the Scheme.  The Rules also provide for any liabilities not met out of the assets of the Scheme to be treated as a debt due from the Employers to the Trustees in accordance with the provisions of section 58B of the 1975 Act (since superseded by The 1993 Act).

52. In view of the above, I do not find that there was a statutory requirement for the Bank or the Trustees to provide Mr Exton with an annuity equivalent to his deferred benefits on winding up the Scheme.  Nor do I find that the Trust Deed and Rules required the purchase of such an annuity.

53. Mr Exton has argued that the letter from the Trustees dated 9 August 1994 constituted a contractual agreement to provide him with a certain level of benefits.  For a contract to exist, the elements of offer, acceptance, consideration and an intention to enter into legal relations should exist.  I do not find that the letter from the Trustees constitutes an offer on their part.  I agree with their claim that it was merely fulfilling the requirements of the Disclosure Regulations (see paragraph 16).  Nor did Mr Exton give anything which could be described as consideration, ie that he bestowed no kind of benefit on the Trustees or gave anything up on accepting the ‘offer’ of a deferred pension.  The service which he provided for the Bank following his termination of employment cannot be seen as a benefit of any kind for the Trustees.  The letter merely set out the options available to Mr Exton under the Rules of the Scheme and he indicated his choice.

54. Mr Exton has also argued that this letter is an extension of his contract of employment.  I do not agree.  The letter is from the Trustees and the form that Mr Exton and his wife were asked to sign is clearly addressed to the Trustees.  It does not purport to be from the Bank and cannot be interpreted as such.  There is no agreement between the Bank and Mr Exton based on the Trustees’ letter of 9 August 1994.  Even in those circumstances where the employer and the trustees are one and the same body, they have two separate legal identities and one cannot bind the other.

55. Mr Exton’s contract of employment simply states that he is eligible to join the Scheme.  Although the booklet says that membership of the Scheme is a condition of employment, this was no longer the case when Mr Exton joined the Bank because of changes in overriding legislation, which required scheme membership to be made optional with effect from 6 April 1988.  Mr Exton claims that the Bank made separate representations to him that they were responsible for the payment of benefits and not the Scheme.  He relies in particular on references to the fact that the Bank paid the full cost of the benefits.  I find that the references in the Scheme literature are references to the Bank’s obligations under Rule 3.1 (see paragraph 3) and to the fact that no contribution was required from the members.  The Scheme summary, which Mr Exton has drawn my attention to, makes it quite clear that the benefits are payable from a separate fund administered by the Trustees.  In view of this, I do not see that there is support for the argument that the Bank led Mr Exton to believe that they, and not the Scheme, were responsible for the benefits.

56. Mr Exton wishes to rely on the doctrine of equitable estoppel with regard to the ‘promise’ set out in the letter of 9 August 1994.  However, estoppel prevents a party from insisting upon his strict legal rights when it would be unjust to allow him to enforce them having regard to the dealings which have taken place between the parties.  In other words the doctrine operates by way of defence and not as a cause of action.  It has famously been described as ‘a shield but not a sword’ and therefore I do not find that it helps Mr Exton in these circumstances.

57. In view of the above, I do not find that there has been maladministration on the part of the Bank or the Trustees in failing to purchase an annuity equivalent to Mr Exton’s deferred benefits when the Scheme wound up.  I do not uphold this part of his complaint.

Winding up of the scheme

58. The Trustees have taken a little under six years to wind up the Scheme.  This does not seem to be an excessive amount of time given that the Scheme was contracted-out and provided for international employees.  There was a delay of just over five months in notifying the members of the decision to wind up the Scheme.  The Trustees say this is because they were taking legal advice as to the status of the letter from the Bank.  Given that the letter is quite specific, I am surprised that it took this long to clarify its status.  However, having said that, I cannot see that Mr Exton suffered any particular injustice as a consequence of that delay or that it had a significant effect on the subsequent conduct of the winding up.  The chronology does not reveal any other unacceptable delays on the part of the Trustees.

59. Mr Exton has pointed out that interest rates fell between the commencement of winding up and the date he received notification of his transfer value.  He notes that this will have had an effect on the cost of securing annuities.  Whilst I accept that this is the case, it is unrealistic to expect there to be no delay in settling members’ benefits, especially where the scheme is contracted-out and those benefits have to be reconciled with the Inland Revenue.  At the end of 1999, less than two years after the winding up had commenced, the majority of members had been dealt with.  Those remaining were the IMEs, three employees of the Bank and one member who had elected to retain deferred benefits.

60. With regard to the distribution of the assets, the Trustees are required to follow the order of priority set out in the Scheme rules (see paragraph 6).  There is no evidence to suggest that they have not done so.  The augmentations to benefits, e.g.  guaranteed pension increases for the pensioners and enhanced transfer values, have been paid for by the Bank and were not taken from the Scheme assets.  There is no requirement for the Bank to augment the benefits for all classes of beneficiary equally.  

61. I do not find that there has been maladministration on the part of the Trustees or the Bank in either the time taken to wind up the Scheme or in the distribution of assets.  I do not uphold this part of Mr Exton’s complaint.

Trustees conflict of interest

62. Any trustee, however appointed and whatever their own personal relationship to the Scheme, has a duty to act in the best interests of all the members.  I do not agree that it necessarily follows that there is a conflict of interest where the trustees do not themselves have benefits under the scheme rules.

63. A conflict of interest may arise where the trustees are also employees of the sponsoring employer.  However, there is no evidence to suggest that such a conflict of interest arose in this case.  No can I see any reason to preclude representatives from the Bank attending a Trustees’ meeting provided that they do not interfere with the Trustees’ functions.  There is no evidence to suggest that this happened in this case.

64. The Scheme has been wound up in accordance with the Trust Deed and Rules and the applicable legislation.  I do not find that there was any conflict of interest on the part of the Trustees.  I do not uphold this part of Mr Exton’s complaint.

Contributions Holiday

65. The evidence supports the Trustees’ and the Bank’s assertion that the Bank paid contributions as required under the Rules and on the advice of the actuary.  It is necessary to avoid viewing the situation with the benefit of hindsight.  The actuary’s recommendations in 1989 and 1992 will have been based on the assumption that the Scheme would remain ongoing for the foreseeable future.  The introduction of The Pensions Act 1995 caused many employers to re-evaluate their pensions provision.  This does not invalidate recommendations and decisions made in good faith prior to this time.  I do not find that there was maladministration on the part of the Bank in taking a contributions holiday and I do not uphold this part of Mr Exton’s complaint.
DAVID LAVERICK

Pensions Ombudsman
31 January 2003
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