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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Norman Went

	Scheme
	:
	The Asheridge Limited Discretionary Pension Scheme

	Respondents
	:
	The Trustees of the Asheridge Limited Discretionary Pension Scheme


MATTERS FOR DETERMINATION

1. Mr Went complains of maladministration by the Trustees of the Asheridge Limited Discretionary Pension Scheme. Members of the Scheme, including Mr Went, have received no pension payments since July 2001. Mr Went submits that the Trustees made inappropriate investments, including making loans from Scheme assets and purchasing property, resulting in the underfunding of the Scheme. He asks that I direct that the Trustees personally make good the Scheme’s deficit.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
The Trustees

3. The Respondents to Mr Went’s application are the Trustees of the Scheme at the relevant times. The Trustees were:

1983 – March 1986

Reliant Tooling Company Limited
29.3.86 – April 1989
Leon Tautz, Kenneth (Ken) Slade, Raymond (Ray) Slade and Patricia Peters

April 1989 – January 2000
Leon Tautz, Ray Slade and Stephen Slade
4. The Trustees did not submit a joint response though Mr Tautz and Ray, Stephen and Ken Slade largely concurred in their responses. Mrs Peters (now known as Mrs Dolan-Abrahams) responded separately. I have differentiated their responses where necessary.
Oral hearing
5. I held an oral hearing, on 6 June 2007, directed at establishing whether there had been maladministration and/or breach of trust by the Trustees, at the relevant time, in using Scheme assets to purchase property in Florida and in making loans to the Principal Employer under the Scheme. The following individuals were present at the hearing:
5.1. Parties to the complaint: Norman Went, Stephen Slade and Leon Tautz;

5.2. As witnesses and/or representatives: Edward Dolling (former director of the Reliant Tooling Company Limited), David Miller (accountant) and Christine Tautz (wife of Leon, and an employee of Reliant Tooling Company Limited).
Neither Ray nor Ken Slade, nor Mrs Peters, attended the hearing, though all were notified of it.
Background

6. In 1975, Mr Went started working for Reliant Tooling Company Limited (the Company). He joined the Reliant Tooling Company Limited Retirement Benefit Scheme (the Former Scheme), a final salary scheme; the assets of which were insured with Crusader Insurance Plc (Crusader). The Company’s main business at this time was the production of garment fusing presses in which it was, Mr Went tells me, at first highly successful with substantial exports; in particular, to the United States.
7. In April 1983, the Scheme (known originally as the Reliant Tooling Company Limited Discretionary Pension Scheme) was established by interim trust deed. It replaced the Former Scheme which, the Respondents say, had been described by the actuaries, Nigel Sloam & Co (Nigel Sloam), as performing poorly. Mr Went says, “Back in 1983, the employees were told that the Company was transferring the Pension fund ‘in house’ to improve the investment potential”. The Trustees confirm this was the reason; they say they had been told by Nigel Sloam that the Former Scheme had seen investment returns of only 9%, but investment returns in the 1970s and 1980s were generally far higher than that.
8. The Company was the Principal and sponsoring Employer of the new Scheme, and it was also the sole trustee. No Administrator was appointed. The following advisers were appointed:
Nigel Sloam as actuaries; 
Greenstock, Ridd & Co. Limited (Greenstock Ridd) as insurance brokers and financial advisers. Mrs Peters was a director of Greenstock Ridd;
Lubbock Fine as auditors, with responsibility for preparing the Scheme accounts.
9. The Scheme was contracted in and its assets were invested on a self-administered basis. The initial members of the Scheme were the former active and deferred members of the Former Scheme. Employees of the Company’s wholly owned subsidiary, Glamorline Window Blinds Limited (Glamorline Blinds) and its associated companies, Glamorline International Limited (Glamorline International) and Reliant Tooling Sales Limited, also participated in the Scheme from time to time. As at 1 May 1986 (the date of the first actuarial investigation), there were 33 active and deferred members.

10. Over the period October to December 1983, Crusader transferred approximately £330,550 into the Scheme, from the Former Scheme, in respect of its former members. The Scheme accepted liability for the pension entitlements of the Former Scheme’s active and deferred members. Crusader retained £15,000 in respect of its liability for all pensions vested at the date of transfer.
11. Of the £330,550, the sum of £180,000 was initially invested in the ‘Reliant Tooling No. 3 Account’; one of the Company’s accounts. The Trustees say that, pending advice on investment by Greenstock Ridd, the money was deposited in the Company account with interest paid at the rate of 12% per annum (the Company’s overdraft rate at the time). The loan was repaid with interest on 12 December 1983, so that the Scheme bank account received a total of £182,663 on that date. The Trustees (not including Mrs Peters, who has not commented) say that Nigel Sloam and Mrs Peters, then employed by Greenstock Ridd, saw this arrangement as a means of investment, which would grow in value and attract interest.
12. Shortly after the establishment of the Scheme, in or about October 1983, the sole Trustee made the first of a series of loans, from Scheme assets, to the Company; amounting to approximately £30,000. I say more about these loans in a separate section below, but have noted within this section some of the increases in the size of the loan to the Company. I also note, from the accounts for the Company and its subsidiaries (Glamorline Blinds and a non-trading, 94% owned subsidiary, Reliant Blinds Ltd) (the Company accounts) for the year ended 30 April 1984, that the directors of the Company were at that time Ken Slade, Mrs J M Slade, Mrs J Judd, Ray Slade, Roger Slade, Stephen Slade, A D Moorey and Leon Tautz.  Of these, all except Mr Moorey and Mr Tautz were shareholders. Mr Tautz was appointed managing director on 11 October 1983. Mr Went was a director of Glamorline Blinds.
13. In December 1983, the Company, as Trustee, used assets of the Scheme to purchase a property in Florida. I say more about the Florida property in a separate section below.
14. On 29 March 1986, the Company was replaced as Trustee of the Scheme by Leon Tautz, Ken Slade, his son Ray, and Mrs Peters.
15. On 30 March 1986, the Trust Deed and Rules of the Scheme were executed. Relevant extracts from the Trust Deed and Rules are included in Appendix C.
16. On 9 June 1988, the ‘fusing press’ or engineering side of the business was sold to Exitswitch Limited; a company in which Roger Slade (son of Ken, and brother of Ray and Stephen) was director and shareholder. The Respondents say that the fusing press business represented the whole of the trading activities carried on by the Company and that, as a result of the sale, the Scheme lost a substantial proportion of its active members, who were employed in that business (and were subsequently employed by Exitswitch Limited), placing a severe strain on the future funding of the Scheme. However, the Trustees were advised, they say, by Nigel Sloam, to arrange for members of the Slade family to join the Scheme, to offset the effect of the transfers out of other active members.
17. Also in June 1988, the Company changed its name to Asheridge Limited.

18. In April 1989, Ken Slade and Mrs Peters retired as Trustees of the Scheme. Mr Stephen Slade (Ray’s brother) was appointed as a Trustee. Mrs Peters has told me that the reason for her resignation was that she could not work with the Company as she never received any replies or response to any outstanding matters. The Trustees (save for Mrs Peters) suggest that she experienced similar difficulties and frustration attempting to get information from Nigel Sloam. In the same month, the Scheme became known as the Asheridge Limited Discretionary Pension Scheme.

19. In or around 1989, Mr Went left the Company’s employment and went to work for Exitswitch; he became a deferred member of the Scheme.

20. The Company accounts for the year ended 30 April 1989 show that the directors and shareholders of the Company were Ken and Joan Slade (both of the same address), Stephen and Ray Slade, Joy Judd, Leon Tautz (director only) and Mr Roger Slade (shareholder only). The Trustees of the Scheme, at that time, were Ray and Stephen Slade, and Leon Tautz. The Scheme accounts as at 30 April 1989 show that total Scheme assets were valued at £529,547; of this the loan to the Company was valued at £50,000 (just under 10% of the assets), while the Florida property was valued at £96,632. The Scheme accounts for the year ended April 1989 were the last to be signed by the auditors and the Trustees (in September 1990). Thereafter accounts were prepared in draft (for the years ended April 1990, 1991, 1992 and 1993), but were never finalised and signed.
21. Because of, what the Trustees say were, the “unrealistically high costs of maintaining the Scheme”, following the sale of the fusing press business and loss of active members, the Company and Trustees, in 1989, commenced discussions with Nigel Sloam and Greenstock Ridd about the future of the Scheme. This included establishing a different type of scheme for employees of the Company and participating employers under the Scheme.
22. In January 1990, Nigel Sloam delivered the report of their actuarial investigation into the Scheme, as at 1 May 1986. The Trustees point out that this was more than three years after the valuation date. Nigel Sloam noted that,
“We would have expected that this pension scheme would have benefited more than it did from the higher investment returns generally available.

The effect of the experience has been that the assets of the scheme have not risen as much as would have been expected in comparison with the valuation of liabilities of the scheme and this will have added to the employer’s cost.

In general terms the assets of the scheme seem superficially suitable for the purposes of the scheme.  In the light of the investment performance achieved, the trustees may wish to review their policy – or strategy.  Great care must be taken to ensure that the scheme investments provide sufficient liquidity for benefits.”
23. The report concluded that: 

· the Scheme was likely to be underfunded by approximately £100,000;

· employer contributions should be increased to approximately 13% of salaries; and 

· the Trustees should reconsider their policy of purchasing annuities on vesting as this appeared to be leading to a lower long term investment yield than could otherwise be achieved.

24. Leon Tautz asked Nigel Sloam, by fax, “Why such a bad return on the Investments?  Is it because of the purchase of annuities or the losses caused because of the time taken to transfer into Building Society …?”

25. Nigel Sloam responded by letter, dated 10 January 1990. They said that there was no “totally apparent” reason, but it was attributable to a number of factors. These were essentially the drop in value of the Florida property; the poor return and loss of available higher interest returns on the purchase of annuities; and the effect of the initial charges on the purchase of the managed fund investment which would average out over the long term but had a ‘high immediate effect’ during the first two or three years’ life of the pension scheme.
26. The Florida property was subsequently sold, the Respondents said, in order to realise assets to allow a transfer from the Scheme to a proposed new money purchase scheme. There was a change of plan, however, resulting in the purchase of a second property in Florida (which I deal with in further detail below). The draft Scheme accounts for the years ended April 1990 and 1991 (both sets of accounts having been prepared in June 1992), note that the property had been sold since the balance sheet date and that proceeds from the sale were,
“reinvested by the trustees in another property situated in America as a joint owner whereby the land is registered in the names of Ray and Stephen Slade and the building in the names of Kenneth and Joan Slade.  There is no legal document yet in place to confirm the joint ownership of the property by the pension fund.”
27. In September 1990, Nigel Sloam wrote to Leon Tautz in connection with the second actuarial investigation, which they were then preparing. They expressed concern about the benefits to be provided for the four members of the Slade family who joined the Scheme in 1988 (after the sale of the fusing press business and on advice, the Trustees say, from Nigel Sloam). Nigel Sloam said,
“If they are granted full pension rights in respect of past service to the date of joining, then, on the last Actuarial Valuation basis, the Scheme has a deficiency of approximately £170,000 on a straight discontinuance basis ...
Valued on a going concern basis, the position is even worse and there is a total shortfall of £346,000 approximately if all the membership is assumed to stay in employment until normal retirement date.

…

We believe that the past service deficit on a going concern basis should be made up by special contributions made as quickly as possible and spread over not more than say five years.

If we were to adopt, in the formal Report, last time’s valuation basis, we would have to specifically mention this although we would wish to ascertain your requirements in this regard. I have to say that of course the major reason for this deficit would be that the Slade family’s benefits were previously totally unfunded and in my personal view it is not right that the general membership of the Scheme should be prejudiced by the introduction of these new members.

...
If the Slades were not included, the fund is virtually in balance at the Valuation date on a discontinuance basis and on a going concern basis there is a past service deficit of some £81,000.”

The Slade family did give up any entitlement to benefits in the light of the report.
28. The second of Nigel Sloam’s reports on their actuarial investigations, as at 1 May 1989, was delivered to the Trustees in November 1990. The actuaries analysed the Scheme’s investment performance thus,
“The assets of the Scheme appear well spread and are appropriate for the purposes of the Scheme. The overall performance of the pooled fund, loans and cash investments selected for this Scheme have out-performed the median of similar insured managed funds over the intervaluation period.

Nevertheless, it is worth pointing out that the returns from cash and/or with profits funds of insurance offices over the three years to the years to the investigation date have been higher – the latter producing returns of between 14-18% p.a.  The trustees should review whether this appears to be a short term feature or a long term trend.

The yield produced has been pulled down by the poor performance of the property investment. This feature has been remarked previously and I believe that the trustees should think carefully about whether to sell the property – and when.  In my opinion this is a disproportionate and too illiquid concentration of the investments of the fund.

It should be noted that both the company loan and the property investment may not comply with the requirements of the Social Security Act 1990 and in any event may have to be divested by the trustees fairly rapidly.”
29. Nigel Sloam also concluded in their report that the annual contribution rate for existing members for the next three year period should be 11.5% of salaries.  Additionally, a special contribution of £8,765 should be paid to make up the past service deficit.
30. The Trustees continued to make plans for the change to a money purchase scheme, though these were delayed, they tell me, by the time taken by the Scheme actuaries to advise. Correspondence provided by Mr Tautz indicates that the intention had been to introduce the money purchase scheme with effect from 1 May 1991. The actuaries came to speak to members of the Scheme about the change in May 1991 but the transfer did not take place until April 1993.
31. By the end of April 1992, the loan to the Company had increased to £320,000, according to the draft Scheme accounts. The net assets of the Scheme (including the Florida property, managed fund investments, the loan, cash at bank and debtors) totalled £555,561. Thus, the loan now represented 57½% of the Scheme’s assets. The Trustees of the Scheme at this time remained Ray and Stephen Slade, and Leon Tautz. The Company directors, according to the annual return of information to Companies House, were Mrs J M Slade, Ken Slade, Ray Slade, Stephen Slade and Leon Tautz. The shareholders in the Company were Ray and Stephen Slade.
32. Nigel Sloam’s third actuarial report was carried out as at 1 May 1992, though completed and sent to the Trustees in April 1995, by which time the Scheme was closed and the Company had ceased trading.  Nigel Sloam’s covering letter stated,
“The conclusion of the report is that the scheme is seriously underfunded in respect of its accrued liabilities and its assets are not appropriate and indeed doubtful. I have to say that under the provisions of the Pensions Bill now passing through Parliament I would be obliged to report the position of this scheme to the proposed pensions regulator.”

33. The analysis of the assets within the actuarial report itself included the following,
“I would comment that the concentration of investments in the unsecured loan to the company and the freehold property which forms 72% of the scheme’s assets is exceptionally high and the Trustees should aim to diversify the investments more broadly. In my view these investments are not suitable as assets of this scheme and severely prejudice the security of benefits. The Trustees should be aware of my very strong warnings in this regard. In any event it should be noted that the level of these investments does not comply with the requirements of the Social Security Act 1990 which restrict the level of self-investment to 5% of the scheme’s assets.”
The report concluded,
“The immediate conclusion of this report is that the scheme is in a very poor financial condition on both a discontinuance and on an ongoing basis. There is a deficit of some £187,300 on the discontinuance basis and £225,700 on the ongoing basis.”
34. The Asheridge Limited Money Purchase Plan was established on 1 May 1993.  Accruals under the Scheme ceased. All but three of the active members of the Scheme agreed to transfer their benefits to this new scheme (these three having been advised by the actuary to remain in the Scheme due to their imminent retirement). According to the draft accounts for the year ended April 1993, the last available, the Scheme assets at that date totalled £600,194. The surplus income was £44,633. The respondents say,

“Appropriate realisations of Scheme assets were effected during 1991 to allow the transfers to proceed but unfortunately as a result of protracted delays on the part of Nigel Sloam in carrying out the necessary calculations, these were not put into effect.”
35. In September 1993, Mr Tautz assisted in the establishment of a new company, Living Connections Ltd (LCL). The reasons for this are described by him in his response,
“Although the trading activities of the Company’s principal trading subsidiary, Glamorline Blinds, had historically enjoyed strong growth, in 1993 as a result of securing the right to sell its products at B&Q, concluded during the course of 1992, the Company ran into unforeseen financial difficulties. The arrangements with B&Q required it to replace all competitors’ products and its own with the new range. The Company had expected the costs of such an exercise to be in the vicinity of £250,000, however during 1993 it became clear that the costs were going to be much greater and the final costs were in the order of £1,200,000. Although both B&Q and the Company’s bankers were originally supportive, the financial burden eventually became too heavy and on 24 January 1994 Glamorline Blinds and the Company ceased trading.

Because the underlying business was, however, sound, and in an effort to save what could be of the situation, the management of the Company established a new company, subsequently called Living Connections Ltd, which, with the support of financial backing from venture capitalists and a major clearing bank, acquired certain assets and liabilities of the Company and of Glamorline Blinds. It should be stressed that this company was totally unrelated to the Company and had no common shareholders.”
36. No shares in LCL were held by the Company shareholders (Ray and Stephen Slade).  Mr Tautz was one of several directors of LCL, including, for less than one month each, Stephen and Ray Slade; he was also a director of the Company until his resignation in January 1994. LCL had issued share capital of £100 and was a subsidiary of Living Connections Holdings Limited. That company was itself owned by both corporate and individual shareholders, including Mr Tautz. Lubbock Fine’s appointment was terminated in 1994.
37. Following the sale of the business to LCL in January 1994, the Company and Glamorline Blinds ceased trading. Staff employed by Glamorline Blinds transferred to LCL and the remaining staff, including members of the Slade family, were employed by Glamorline International.
38. In a fax dated 12 January 1994, Mr Miller stated that the loan from the Scheme amounted to £423,857.39 as at 31 December 1993 (£300,000 plus £123,857.39 “accrued” interest).
39. On 14 January 1994, Mr Tautz, and Ray and Stephen Slade, met in their capacity as Trustees of the Scheme. They resolved that liability for loans made to the Company, Glamorline Blinds and Glamorline International should be transferred to LCL. I note here that the loans to Glamorline Blinds are not mentioned in the Scheme accounts, but it appears from the original documentation supplied by the independent trustee, that the amounts which were recorded as having been lent to the Company included loans to Glamorline Blinds. The resolution included the provision that the loans transferred would not accrue any interest provided that the repayment schedule (see below) was met, any balance outstanding thereafter to attract interest at 3% above base rate.
40. On 24 January 1994, Mr Tautz and Ray and Stephen Slade wrote as Trustees of the Scheme to the directors of LCL as follows,
“We are aware of and consent to the assumption by you of the liability of Glamorline Window Blinds Limited to repay to us an outstanding loan of £423,857 (which includes all capital and interest to date).  We are also aware that you have agreed to use your reasonable endeavours to repay the loan as follows:-

· On the date hereof





£100,000
· On or before 31st March 1994



£200,000
· On or before 30th June 1994



£35,000
· On or before 30th September 1994


£35,000
· On or before 30th April 1995



£53,857
We confirm that such loan may remain outstanding as a debt due from you to us in accordance with the terms of this letter and we will not press for payment prior to the dates for payment set out in this letter.”

41. The adoption of the loan by LCL was approved by shareholders in Living Connections Holdings Limited. Mr Tautz has submitted to me that, even at this stage, if the Trustees had been provided with calculations for active and deferred members, the Scheme could have secured members’ interests. But the actuarial delays, which continued to 2001, caused all of the loan to be used to pay retirement benefits and costs.
42. In February 1995, Nigel Sloam wrote to the Trustees about the Scheme’s draft accounts for the years ended 30 April 1992 and 1993, which they had received from Lubbock Fine. Nigel Sloam noted that, in the four years from April 1989, the value of the loan to Asheridge Ltd had increased from £50,000 to £340,000. The loan therefore formed almost 60% of the Scheme assets which far exceeded the statutory 5% limit on self investment.
43. In January 1996, the Company went into liquidation (though the Respondents say that it was effectively being wound up from May 1995). The Scheme’s winding up was triggered in accordance with Clause 15(1) of the Scheme’s Trust Deed and Rules of March 1986. LCL was by this time due to have repaid all the amounts due as loans from the Scheme, set out above. Repayment of £100,000 was made on 24 January 1994; thereafter it paid pensions to members of the Scheme. Mr Tautz says of this,
“Notwithstanding the expectations of management and the investors at the time LCL acquired the outstanding indebtedness to the Scheme, the company soon found its cash position much tighter than envisaged. This was due to higher than anticipated start up costs, a higher level of debt being assumed than initially forecast and the fact that it took longer to win back lost customers.

As a result repayments under the agreement could no longer be made, indeed the company’s bankers … made it a condition of subsequent advances that no repayments be made to the Scheme without its consent.

Despite this, after the Scheme had exhausted its remaining cash resources in 1995, LCL, in breach of its covenants with its bankers but with the knowledge and support of its equity investors, began paying pensions directly in order to ensure that pensioners suffered no loss.  Such payments were deducted from the outstanding loan balance.”
44. Mr Tautz also comments,
“Repayment by LCL was made of the loans. £100,000 on the 24th January 1994 and such subsequent payments to retired members and costs of the Scheme until July 2001 where it has repaid the capital element of the loan, almost exactly.”
45. Mr Tautz has provided a copy of a debenture entered into between LCL and the Trustees for the repayment of the loan; stated to be £323,857. The debenture provides for repayment of £50,000 on or before 31 July 1996, a further £50,000 on or before 31 October 1996 and thereafter £30,000 per month commencing 30 November 1996 “until payment in full of all monies including accrued interest has been made”.

46. Mr Tautz has also provided a series of schedules which, he says, shows the balance of the loan, the interest and repayments over the period 1996 to 2001. The repayments shown amount to £174,028.44.

47. On 17 June 1996, the final actuarial investigation by Nigel Sloam into the Scheme’s finances was sent, the valuation being as at 1 May 1995. By now, the Company had ceased trading, the Slade family had given up their pension entitlement and the loan had been adopted by LCL.  The valuation showed the Scheme’s assets as being:

· the loan to the Company, valued at £344,441, and

· cash deposits of £173,851.
48. Creditors were owed £28,970, so that the net market value of the assets was £489,322. The Scheme’s total liabilities were valued at £750,000.
49. The actuaries noted that they had not been provided with audited Scheme accounts, and went on, in their analysis of the Scheme’s assets,
“The unsecured loan to the Company forms 70% of the total scheme assets. The concentration of investments in this single asset is exceptionally high and immediate steps must be taken to reduce this.

The liabilities of the Scheme consist predominantly of guaranteed deferred pensions and suitable assets to ‘match’ these liabilities are long term fixed interest securities. In my view the existing assets are not suitable for the underlying liabilities and seriously prejudice the security of benefits.

Additionally the requirements of the Social Security Act 1990 restrict the level of self investment to 5% of the Scheme’s assets.  The Trustees are currently in breach of this requirement.

I should mention that I will be obliged under the provisions of the Pensions Act 1995, which come into effect from April 1997, to report such irregularities to the proposed Occupational Pensions Regulatory Authority.

In view of the above, serious consideration must be given to reducing the level of self investment as the Trustees could personally be held responsible for any reduction in the members’ benefits caused by this.  There are severe penalties if the Trustees are found to be in breach of trust.”

50. The report concluded,
“The immediate conclusion of my investigation is that the scheme is in a very poor financial condition. There was a deficit of some £313,000 on a discontinuance basis and £312,000 on an ongoing basis. If the members of the Slade family are excluded [because they had agreed to give up their rights in the Scheme, though Nigel Sloam noted that they had not been provided with any documentation confirming this], the deficits would be £260,000 and £257,200 respectively ...
No action has been taken with regard to the investment policy of the scheme, equalisation of benefits nor increasing the past service funding level, all of which were highlighted in my previous actuarial valuation report.  As a result, the financial position of the scheme has deteriorated further.”
51. In August 1996, Leon Tautz, writing as Managing Director of LCL, notified Nigel Sloam that the Slade family had forgone their benefits under the Scheme. The respondents say that this was later confirmed in writing to Nigel Sloam by individual members of the Slade family.
52. In February 1997, the Company was dissolved. The appointed insolvency practitioner was the Government’s Insolvency Service. Section 119 of the Pension Schemes Act 1993 requires the insolvency practitioner to appoint an independent trustee in such cases, but that was not done (notwithstanding that none of the existing trustees was independent) and in August 1997 a Deed of Amendment was made by the Trustees (Ray and Stephen Slade and Leon Tautz) to allow the Scheme to continue (though one clause, 5, in relation to Maximum Benefits was replaced in its entirety; the effect of this is not relevant to the matters before me).

53. During the course of 1997 and 1998, OPRA was notified by the actuary of alleged breaches of the Pensions Act 1995 and, in January 2000, OPRA removed Mr Tautz and Ray and Stephen Slade as Trustees and appointed Independent Pension Trustee Limited (IPT) as independent trustees. OPRA also prohibited and disqualified Ray and Stephen Slade and Mr Tautz from acting as trustees of any occupational pension scheme. OPRA has no powers in relation to events before 1997, the date it came into existence, but it imposed fines on the Slade brothers and Mr Tautz for breaches of their obligations since that date. These breaches related to the failure by the Trustees to appoint scheme auditors and actuaries, to prepare a written statement of investment principles, and to provide a member with information to which he was entitled. Mr Tautz tells me that he and his fellow Trustees objected strongly to OPRA’s intervention but their actions were not contested further due to cost alone. I have noted OPRA’s intervention for completeness but the breaches with which they have dealt have not formed part of my investigation.
54. Following their appointment, IPT appointed new auditors, and reappointed Nigel Sloam as actuaries. It approached the Pensions Compensation Board for an award to make good, in part or whole, the Scheme’s deficit. It corresponded with the bank which had a first charge on LCL’s assets, to try to assess the likelihood of recovering loans to the employer.

55. At 30 April 2001, the debt due from LCL to the Scheme was estimated at £386,124.  Mr Tautz comments that this sum largely consisted of interest accrued on the loans; of the £330,000 capital element of the loan, £320,000 was repaid between January 1994 and July 2001. In July that year, LCL was placed in administration, and Mr Went’s pension ceased to be paid.
56. Mr Tautz has described to me the financial difficulties faced by LCL and tells me that, although a buyer for LCL had been found who was prepared to reach an agreement to include repayment of the debt to the Scheme, it was not possible for IPT and the buyer to agree a satisfactory timescale and the sale fell through.  Therefore, at the end of July 2001, the directors concluded that they should place LCL into administration with a view to selling the business as a going concern. This was done, but the purchasers of LCL’s business from the administrators were not prepared to assume liability for the loan from the Scheme.
57. Also at the end of July 2001, Mr Went received a circular from IPT informing him of the Scheme’s affairs. IPT warned that payment of pensions to members whose pensions were already in payment was unlikely to resume, and deferred members were unlikely to receive any pension at all. IPT stated that, as a result of the loans made to the Company, as adopted by LCL, the Scheme had no assets. At IPT’s suggestion, Mr Went made his application to me.

The Investments

The Florida properties
58. The Respondents told me in correspondence that, in the early 1980s, the Company was conducting approximately 30% of its business in the USA. Several directors of the Company (which was also the Trustee of the Scheme at that time), had knowledge of Florida and believed that the property would be a good investment for the Scheme; it would provide capital growth and a rental income from the Company. According to evidence given at the oral hearing, the Former Scheme had accrued increases in its assets at 9% per annum, but this was poor compared to prevailing rates; it was felt that real property formed part of a balanced portfolio of investments for the Scheme and advice on this was sought from Greenstock Ridd.
59. In December 1983, the Scheme bought from Ken Slade (not at that time a trustee) for the sum of US$226,000, or £138,000, a residential property in Florida which he had owned for approximately two years. Rule 7 of the Interim Deed (which at that time governed the Scheme) permitted the Trustee (at that time, the Company) a wide range of investments. The Trustees say that Nigel Sloam were aware of the investment. A firm of local property brokers and attorneys were instructed to effect the investment; they had also advised on the purchase. The level of rent was set on an arms’ length basis following advice from Nigel Sloam, and Lubbock Fine. The respondents say that the advantage to the Company was that it saved the cost of renting accommodation for executives when they were visiting the US on corporate business. A memorandum signed by Ray and Ken Slade, Leon Tautz and Patricia Peters records the purchase of the property as follows,
“The ... property was transferred to [the Scheme] from Mr K. Slade for the sum of $200,000 (sic) (£138,000) on the 21.12.83 … Rental income for Reliant Tooling Company Limited use of the property to be £8,000/annum based on quarterly rental agreements to be paid into [the Scheme] account.”
60. I noted at the oral hearing that the Company accounts for the year ended 30 April 1984 made no mention of activity by either the Company or its subsidiaries in the USA. (Information is not given consistently in the Company accounts but, in the accounts for the year ended 30 April 1986, a detailed profit and loss account for the Company alone lists operating costs, but airfares/travel is not referred to, while in the accounts for the year ended 30 April 1988, turnover for the Company and Glamorline Blinds is analysed by geographical market, and shows activity in the Far East, Europe and the UK but not in America in general nor in the United States in particular.) In response to my query, Mr Tautz and Mr Slade remained of the view that there was trade with the USA and that it was not correct to say that the Florida properties were merely a ‘holiday home’. According to Mr Tautz, trade with the USA was undertaken via Reliant Tooling Sales Limited and this is why the accounts do not show direct sales to the USA. I note here also that Mr Went himself had indicated to me, in correspondence, that the Company did have, in the early days at least, a substantial export market in the USA (see paragraph 6 above).
61. The Trustees were asked why the Scheme accounts showed the rent received or receivable as being only £4,000. Mr Tautz, the only Trustee who responded to my question in substance in correspondence, suggested that the Trustees (including himself) had been mistaken in their initial response that the rent was set at £8,000. At the oral hearing, Mr Tautz could not recall having signed the memorandum referred to above, but said that, even if rental had not been paid, it had nevertheless accrued.  Stephen Slade – not a signatory to the memorandum, but present at the hearing – did not offer any comment.
62. The value of the property in the Scheme annual accounts varied according to prevailing exchange rates, but, in the accounts for the year ended 30 April 1986, the property’s value was increased by ‘additions during year’ amounting to $13,400, or £9,896. I asked at the hearing what the ‘additions’ consisted of; neither Mr Tautz nor Mr Slade was able to offer an explanation, but Mr Went said he understood it represented furnishings shipped to the property (which was denied by the respondents).
63. The property was valued again in 1988, when it was stated to be worth US$165,000.  This valuation was used in the preparation of the Scheme accounts and, with a fluctuating exchange rate, the value in sterling varied between a high of £134,146 (in 1985) and a low of £87,500 (in 1988).

64. The rental position, as shown in the Scheme accounts, is as follows; I have also shown the Trustee at the relevant time: 

Year ended
Rent

Trustee
30.4.84
none shown in accounts

Company

30.4.85
none shown in accounts

Company

30.4.86
none shown in accounts

Company
30.4.87
£4,000 received


Tautz, Peters, K Slade, R Slade
30.4.88
£4,000 received  


Tautz, Peters, K Slade, R Slade

30.4.89
£4,000 receivable


Tautz, Peters, K Slade, R Slade
30.4.90
£4,000 receivable


Tautz, R Slade, S Slade

(Note: for year ended 30.4.1986, the Company was replaced on 29 March 1986, and for year ended 30.4.1989, Mrs Peters and K Slade resigned on 19 April 1989).

65. The actuarial investigation carried out by Nigel Sloam as at 1 May 1989, and delivered to the Trustees in November 1990, commented as follows on the Florida property,
“The yield achieved has been pulled down by the poor performance of the property investment. This feature has been remarked previously and I believe that the trustees should think carefully about whether to sell the property – and when. In my opinion this is a disproportionate and too illiquid concentration of the investments of the fund.”
66. This report came against the background of growing difficulties with the Scheme: the Company’s fusing business had been sold in June 1988, resulting in a loss to the Scheme of a substantial proportion of its active members, which in turn placed a severe strain on the future funding of the Scheme. A decision was made to establish a defined contribution scheme in place of the Scheme, and the Florida property was put up for sale, although there is some doubt about just when the property was first marketed.
67. Mr Tautz commented that it proved hard to sell the property: contrary to the Trustees’ expectations, the housing market in Florida had declined because of the increased levels of housing being built, resulting in a severely depressed property market for many years. However, in 1992, the property was disposed of for the sum of US$137,269 (net of selling expenses). Mr Tautz says this was the best price the Trustees could achieve.

68. The (draft) Scheme accounts for the year ended 30 April 1991 showed that the property had been sold after the balance sheet date, but recorded, in the notes to the accounts, the sale price as US$137,269 (net of expenses), or £79,622. The accounts also record that the sale proceeds were reinvested by the Trustees (Mr Tautz and Ray and Stephen Slade) in another property in the USA, with the land registered in the names of Ray and Stephen Slade, and the building in the names of Ken and Joan Slade. The notes further record that there was no legal document in place to confirm the joint ownership of the property by the Scheme.

69. At the time the property was sold, the Slade family had indicated that they would prefer to retain their benefits in the Scheme, and for those benefits to be held in a small self administered scheme (SSAS) to achieve this, rather than have the Scheme wound up for them to receive deferred annuities. As part of this process they requested that, rather than transfer the proceeds back to the UK, the exchange rate being relatively poor at this time, the proceeds be invested in another US property which they felt had more growth potential and which would be used to fund their benefits. Thus a second property was purchased in Florida.

70. At the oral hearing, I asked that the Respondents clarify their thinking behind the purchase of a second Florida property and why ownership of that property had not been registered with the Scheme. Stephen Slade told me that, though neither he nor his brother were members of the Scheme at that time, it had not been the Trustees’ intention to “sideline” Scheme property; rather the Florida property was to form part of the assets of the SSAS for the Slade family. He pointed out that, this being so, it was not in their interests to acquire property which they did not regard as a sound investment. Leon Tautz, at the oral hearing, told me that, although he was a Trustee at the relevant time, he had no involvement in the purchase of the second Florida property. He subsequently said, in writing, that he could not recall having seen any paperwork amongst the notes he had kept. But, so far as he was aware, the entire proceeds of the sale of the first property had been put towards the purchase of the second one.
71. The draft accounts for the years ended April 1991, 1992 and 1993 record the Scheme’s ownership of a freehold property worth £79,622 and show the following:

Year ended 

Rent 



 Trustee



30.4.1991

£4,000 receivable

 Tautz, R. Slade, S. Slade

30.4.1992

none



 Tautz, R. Slade, S. Slade

30.4.1993

none



 Tautz, R. Slade, S. Slade 

72. I asked the respondents why no rent was received in 1992 and 1993. Mr Tautz said that the property had been sold, and therefore rent was not payable. As to why in some years rent was said to be ‘received’ while in others it was ‘receivable’, Mr Tautz said that, though he was not an accountant, the words as far as he was aware, meant the same. As far as he was aware, rent was paid during the period of responsibility by the Trustees up to when the property was sold and no indication of non payment was brought to their attention by the auditors. He wondered whether the payments made by the Company were properly allocated by the auditors between employer contributions to the Scheme and rental income.
73. I note here that the definition of ‘Accounts Receivable’ in the Oxford Dictionary of Accounting OUP 3rd ed 2005, is as follows,
“Accounts Receivable (trade debtors). The amounts owing to a business from customers for invoiced amounts. Accounts receivable are classed as current assets on the balance sheet, but distinguished from prepayments and other non-trade debtors …” 

74. I also note that, in the Scheme’s accounts, as part of the statement of changes in net assets available for fund benefits, the amounts due for rent are recorded in the “additions” section.
75. When the extent of the underfunding became clear, the Slades agreed to forgo benefits under the Scheme (giving up also the idea of a separate SSAS for themselves), the property was sold and the proceeds of £81,901.16 were remitted back to the UK on 3 January 1996 to a Scheme bank account. Receipt of this sum is confirmed by the relevant bank statement.

Loans to the Employer
76. Section 4 of the Trustee Act 1925 provides,
“A trustee shall not be liable for breach of trust by reason only of his continuing to hold an investment which has ceased to be an investment authorised by the trust instrument or by the general law.”

77. The Social Security Act 1990 provides,
“3. After section 57 of the Pensions Act [that is, the Social Security Pensions Act 1975] there shall be inserted the following section –


“57A – (1) An occupational pension scheme shall comply with such restrictions as may be prescribed with respect to the proportion of its resources that may at any time be invested in, or in any description of, employer-related investments.

(1) In this section –

“employer-related investments” means –

(a) shares or other securities issued by the employer or by any person who is connected with, or an associate of, the employer;

(b) land which is occupied or used by, or subject to a lease in favour of, the employer or any such person;

(c) property (other than land) which is used for the purposes of any business carried on by the employer or any such person;

(d) loans to the employer or any such person;”

78. The Occupational Pension Schemes (Investment of Scheme’s Resources) Regulations 1992 (the 1992 Regulations) provides that not more than 5 per cent of the current market value of the resources of a scheme may at any time be invested in employer-related investments.

79. The Scheme accounts recorded the growth in the size of the loan, as well as the net assets available for fund benefits, and the annual income from interest paid on it by the Company.

80. To enable me to assess whether the interest received or receivable from the Company was at a market rate, I have obtained from the Office for National Statistics (ONS) details of retail banks’ base rates for the years from 1986. I have taken the average base rate in each year, and calculated the interest payable on the amount of the loan according to that average base rate (shown in the fifth and sixth columns respectively of the table below). My comparison between the ONS average base rate and interest paid or payable by the Company is set out below. I should say that the Scheme accounts showed the interest (recorded in the fourth column below) as an addition to the net assets of the Scheme, along with employer contributions and interest on cash deposits, while a schedule provided by the respondents summarising loan movements (referred to further below) indicates that not all such interest payments were, in fact, made. I have commented above on the distinction between “received” and “receivable” and say more about this discrepancy below.
Year ended
Total assets
Size of loan
interest
 
average 

interest








payable

base rate

if base












rate used
30.4.84

£307,283
not shown
£2,663

-
              -

30.4.85

£376,496
£30,000

£875

-

-


30.4.86

£425,299
£30,000

£4,200

11.3%

£3,390



30.4.87

£496,097
£33,000

£5,000

10%
        
£3,300       

30.4.88

£472,726
£50,000

£5,600

8.2%
  
£4,100    

30.4.89

£529,547
£50,000

£6,500

9.5%
   
£4,750

     

30.4.90*

£537,398
£50,000

£6,500

14.5%
 
£7,250
      

30.4.91*

£546,689
£100,000
£15,000
     
13%
      
£13,000

30.4.92*

£555,561
£320,000
£26,432
     
11%
       
£35,200

30.4.93*

£600,194
£340,000
£39,000
      
8.8%
       
£38,636

· *denotes that the accounts were published in draft form only.

· In all years the loan to the Company was stated to be unsecured and repayable on demand.

· For the year ended 30.4.92, the respondents submit, the loan was not in place for the entire year, and interest should accordingly not be calculated on a yearly basis.
81. Mr Tautz suggests that differences between the ‘interest payable’ and the base rate interest for 1990 and 1992 could be accounted for in the timing of the loan and the true daily fluctuations of the interest rates.

82. The Respondents’ summary of loan movements is attached as Appendix A. Mr Went’s summary of loans is attached as Appendix B.
83. According to the Respondents, a loan of £30,000 was first made to the Company from the Scheme shortly after the establishment of the Scheme in 1983; when the Company was the sole Trustee. There is no reference to this in the Scheme accounts for the year ended 30 April 1984, although ‘interest on loan’ (amounting to £2,663) is recorded as an Addition to the Scheme’s assets (though there is nothing to indicate the destination of the loan). The Respondents’ summary of loan movements does not refer to the loan of £30,000, but Mr Went’s summary of loans shows a loan of £30,000 in October 1983. In 1985, an advance of £60,000 was made to the Company, of which £30,000 was repaid very shortly afterwards, in April 1985. The Company was the sole Trustee at the time. The Directors’ Report from the Company accounts for the year ended 30 April 1985 contains the following note,
“Review of the year
The company encountered difficulties during the year but the directors consider that the company is in a reasonable position to take advantage of any upturn in the general economy.”
84. In March 1986, Leon Tautz, Ken and Ray Slade and Mrs Peters were appointed Trustees and, according to Mr Tautz, had to consider the suitability of this investment. The Respondents say that, in view of the small amount of the outstanding loan compared to the overall assets of the Scheme, they were not concerned with the investment. Moreover, they took comfort from the appointment of Mrs Peters as a Trustee, as she had previously advised the Scheme on investment policy.
85. A further £20,000 was lent by the Scheme to the Company in August 1987, but the Trustees (Mrs Peters, Mr Tautz and Ken and Ray Slade) continued to consider that the total outstanding (£50,000) was acceptable as a proportion of the total value of investments.

86. I note here that, in the Company accounts for the year ended 30 April 1988, interest of £66,147 is shown as being payable, and is recorded as a loss.  The addition of this item results in an overall loss for the Company on the year’s activities, with no tax being payable.
87. The Respondents say that the actuaries’ report as at 1 May 1989 was delivered to them in November 1990: the actuaries had concluded that the assets of the Scheme appeared well spread and appropriate for the purposes of the Scheme. They had pointed out that investment returns were being held down by the property and advised the Trustees to consider selling it, but steps were already in hand to dispose of it, and the Trustees were therefore content with the loan position. The Trustees therefore believe that only the advances made during the course of 1990 to 1992 need some explanation.
88. From June 1990 to September 1992, the Scheme made a series of loans to the Company (or its wholly owned subsidiary, Glamorline Blinds – the Scheme accounts do not make a distinction), which, together with the sums previously advanced by the Scheme, totalled £330,000. (The Scheme accounts for the year ended 30th April 1993 show the total loan figure as being £340,000). As can be seen from the table at paragraph 80 above, this represented more than 50% of the Scheme’s net assets. As referred to above, the summary of loan movements provided by the Respondents shows a further sum of £124,000 due to the Scheme in respect of interest and rent to 14 January 1994, bringing the total balance to £424,000.
89. The Company accounts for the year ended 30 April 1992 contain the following note, in the Directors’ Report,
“Review of the year and future developments 

The group traded satisfactorily during the year despite the effects of the recession. The second half of the year saw the start of a significant contract with a major retail outlet. This new business however was affected by high initial costs which will not recur.  Further new business has been gained in the first half of 1992/93 which is expected to give a good base for future expansion.”
90. In correspondence, the Respondents explained their decision to keep lending money to the Company (or Glamorline Blinds) thus,
“During the course of 1990/91 instructions had been given by the Trustees to liquidate the Scheme’s assets with a view to ultimately winding up the Scheme following the establishment of the proposed defined contribution scheme, the payment of transfer values and the purchase of appropriate annuities in respect of any remaining liabilities.

Accordingly the Scheme held substantial cash balances on deposit with its bankers which were earning a very low rate of return. Moreover, it was clear, as a result of the delays with Nigel Sloam, that it would be some time before the monies would be required.

In contrast the Company’s business, being conducted by its wholly owned subsidiary, Glamorline Blinds, was thriving but subject to cash flow constraints. The Trustees, encouraged by the Company’s bank manager, felt that a better rate of return would be earned by advancing some of these monies to the Company and/or Glamorline Blinds.
The Trustees felt that the money was safe and that at a rate of 3% above base the Scheme would get a very good return. Indeed the money was advanced only as and when there was a need for cash in the respective businesses and each advance would have only been made after a review of the Company’s trading and cashflow requirements including with its bankers.

At no stage when these advances were made did the Trustees ever feel that the Scheme’s money was being put at risk or were aware that such investments were illegal. Indeed they felt that security was not necessary for the same reason, contrasting with the latter position taken in respect of LCL. We were of course unaware of statutory restrictions which … came into effect in 1992.”
Mr Tautz and Mr Slade essentially confirmed this submission on the loans at the oral hearing; they told me that the Trustees were being advised that the Company’s position was sound, and they were unanimous in believing that the Company would be able to repay the loans, with interest. Mr Tautz states that no further loans were advanced after 1993, when it became apparent that there were problems with the business.
91. I have examined the accounts for the Company for the years ended 30 April 1985 to 30 April 1993 to see whether the Company made a profit or loss in those years. The situation was as follows:
· in 1985 and 1986, it made a profit of £139,644 and £81,127 respectively;

· in 1987 and 1988, it made a loss of £50,815 and £64,934 respectively;

· in 1989 and 1990, it made a loss of £19,952 and £5,251 respectively;

· in 1991 and 1992, it made a loss of £3,872 and £2,364 respectively;

· in 1993, it made a loss of £2,040.
92. At the oral hearing, I asked the Respondents to comment on the fact that the first loan shown in the accounts (£30,000 – for the year ended 30 April 1985) had coincided with reported difficulties in the Company. Mr Tautz told me that these difficulties were in the fusing press side of the business and, although the Company had an overdraft facility, the Scheme had funds to provide the loan and would get a good rate of return.
93. I also asked the Respondents to comment on the “high initial costs” of the new contract, referred to in the Company accounts for the year ended 30 April 1992, and whether there was any connection between these costs and the large increase in the loan. The Respondents told me that this was a coincidence and there was no connection between the start up costs and the size of the loan; they repeated that the Company had an overdraft facility which would have covered the Company’s needs.
94. The Respondents say that they were extremely embarrassed by the collapse of the Company and its potential financial impact on the Scheme’s members. They say that they would never have made the further advances to the Company during 1990 to 1992 if they had believed the Company would go into liquidation, and indeed, during the period 1990 to 1994, several major companies expressed an interest in acquiring the window blind business carried on by Glamorline Windows. However, it was eventually the subject of a management buy-out, led by Mr Tautz and backed by 3i plc, Baronsmead plc and NatWest Bank plc. The Directors’ Report in the Financial Statements for LCL, for the period ended 31 December 1994, notes, in the review of the business, that LCL was incorporated on 1 September 1993. It commenced trading as a subsidiary of Glamorline Blinds and was subsequently sold to Living Connections Holdings Ltd in January 2004.
95. During the course of negotiations with LCL’s financial backers, the Trustees requested LCL to assume liability for repaying the outstanding advance in order to protect Scheme members, and it was a condition of the deal proceeding that this should occur. After considering the financial implications of this for LCL, an agreement was reached between the Trustees and LCL to assume liability for the outstanding advances and to repay the outstanding sum by agreed instalments, the first of which, £100,000, was paid on the date that LCL assumed the liability. The Trustees felt there was no reason to secure the liability assumed by LCL because neither the bankers nor the investors would have agreed to the arrangement if LCL was not in a position to meet its obligations.

96. In January 1994, LCL took over the liability for the loan to the Company (and Glamorline Blinds) from the Scheme. The summary of loan movements provided by the respondents shows that, in accordance with the Trustees’ resolution of 14 January 1994, interest accrued on repayments not made on the due date. From 1994 to 2001, LCL made repayments of capital, paid directly as pensions, amounting to £320,000, so that, as Mr Tautz points out, only a small proportion of the original loans had not been repaid.  However, the repayments were not consistently made on each due date, and interest accrued over this period amounting to £374,000. Thus, at the end of the period, the balance outstanding was £384,000. IPT (the independent trustee) submits that, as at 30 April 2001, the loans totalled about £406,700.

97. Explaining the ever increasing loan balance, the Respondents say that, notwithstanding the optimism about LCL, that company soon found its cash position much tighter than envisaged. Repayments under the agreement could no longer be made, and NatWest, the company’s bankers, made it a condition of subsequent advances that no repayments be made to the Scheme without its consent. However, after the Scheme had exhausted its cash reserves in 1995, LCL, in breach of its covenants with NatWest, began paying pensions directly in order to ensure that pensioners suffered no loss. Such payments were deducted from the outstanding loan balance.
98. In 1996, LCL granted a debenture securing the outstanding advance. Attempts to find a buyer for LCL in 1997 came to nothing, as did a plan, in 2000, to find a third party investor in the company. In July 2001, the directors concluded that the only realistic option was to place LCL in administration with the hope of selling the company as a going concern. The purchaser of LCL’s business from the administrator declined to assume liability for the pension scheme loan.
99. Nigel Sloam’s first actuarial investigation, of 1986, had discussed the assets of the fund. It stated,

“It must be realised that the Company is entering into an expensive commitment [that is, in providing pension benefits], which can only be mitigated by a successful investment policy ... investments in fixed interest stocks, property, unit trusts, equities, loan on security or in appropriate policies of assurance would be acceptable.”

100. The 1989 investigation repeated this advice.

101. The covering letter to the 1992 investigation (not completed until April 1995) stated,
“The conclusion of the report is that the scheme is seriously underfunded in respect of its accrued liabilities and its assets are not appropriate and indeed doubtful”.

102. The actuarial investigation itself dealt with the Scheme’s assets as follows,
“I have been provided with draft accounts for the three years ending 30 April 1990, 1991 and 1992.  The market value at the valuation date is shown as £555,561 and was distributed as follows:-















£

Freehold property





79,622

Loan to Asheridge Ltd



          320,000
Cash deposits and other net current assets

          155,939







          555,561

I have estimated that the annual average investment yield on the scheme’s funds over the intervaluation period has been 5.5% pa compound.

This performance is below the Median UK Pension Fund performance as measured by the Combined Actuarial Performance Services of approximately 7.5% pa compound over the same period.

The investment aims of the Trustees must be to achieve the highest possible return subject to regard for the security of the benefits.

I would comment that the concentration of investments in the unsecured loan to the Company and the freehold property which forms 72% of the Scheme’s assets is exceptionally high and the Trustees should aim to diversify the investments more broadly. In my view these investments are not suitable as assets of the Scheme and severely prejudice the security of benefits. The Trustees should be aware of my very strong warnings in this regard. In any event it should be noted that the level of these investments does not comply with the requirements of the Social Security Act 1990 which restrict the level of self-investment to 5% of the Scheme’s assets.

I also consider the bulk of the assets to be inappropriate to the nature and term of the liabilities of the Scheme.

Therefore urgent action will be needed to reduce the proportion of self-investment to the allowable level. Furthermore, consideration should be given to redesign the investment policy, to “mirror” the underlying liabilities, towards a range of medium to long term interest stocks and equities.”

103. The next actuarial investigation was dated June 1996, showing the position as at 1 May 1995. The discussion of assets stated,

“The unsecured loan to the Company forms 70% of the total scheme assets. The concentration of investments in this single asset is exceptionally high and immediate steps must be taken to reduce this.

… In my view the existing assets are not suitable for the underlying liabilities [that is, guaranteed deferred pensions] and seriously prejudice the security of benefits.

Additionally, the requirements of the Social Security Act 1990 restrict the level of self investment to 5% of the scheme’s assets.  The Trustees are currently in breach of this requirement.”

SUBMISSIONS
104. The Trustees have told me that they believe they complied with the provisions of Clause 6.1 of the Trust Deed and Rules.  This was acknowledged, they say, by Nigel Sloam, who as Scheme actuaries, advised the Trustees.

105. The Trustees say that, even if I found that they had committed a breach of trust, Clause 9.1 provides that no Trustee will be liable for such breach except one knowingly committed. At no stage, they say, did they believe any act or omission with which they were involved as Trustees amounted to a breach of trust, and at all times they believed they were acting in the interests of the Scheme’s members.
106. They believe that poor advice and delays on the part of the Scheme actuaries were the cause of the underfunding. Nigel Sloam failed to react sufficiently promptly to the loss of the fusing press business and transfer of the bulk of active members, at which point it should have been apparent that the Scheme would no longer be viable.  Additionally, they delayed in effecting the change in Scheme basis from defined benefit to money purchase, for several years after the change was first proposed in 1989/90. Indeed, the delays in communications by Nigel Sloam were also a reason for wishing to switch to a money purchase scheme, run by an insurance company. The Trustees believe that, if the Scheme had been wound up at that stage, benefits for both active and deferred members could have been secured.
107. Of the involvement of LCL, the Trustees point out that this was a company unrelated to the Company, with different management and shareholders: nevertheless, between its establishment and going into administration, it had repaid £320,000 of the capital element of the loan of £330,000. Furthermore, LCL could have been saved in 2001 by a new investor who was prepared to adopt the remaining loan on an extended repayment schedule, but the independent trustee’s delays in responding to that proposal, and their refusal to agree to the extended repayment schedule, meant the deal was lost.
108. Mr Tautz believes that the Trustees have demonstrated how, for many years, they have acted in the best interests of the Scheme and its members, trying to secure pension benefits for members of the Scheme. The blame for the Scheme’s difficulties could be laid largely at the door of the actuaries, who had failed to deal effectively with the wind up of the Scheme.

109. Mr Stephen Slade made further comments after the oral hearing. His letter includes the following,
“Company investment
You have asked if we deemed it appropriate to increase the loans to the Company and not take interest payments. This was a period when we were trying to set up individual pension funds for the members and we honestly thought this would maximise the Scheme’s assets. At that time the Company was flourishing and nobody could have envisaged how long it would take for Nigel Sloam to prepare everything for the change. The Company seemed a safe investment and it was only the B & Q problem that put the Company into severe cash flow difficulties and this happened almost overnight.

American Property  

As stated at the meeting, we were not Trustees at the time the first property was purchased but I was fully aware of the reasoning and confirm yet again that the primary consideration was that it would spread the Scheme’s investment into what was thought to be a prospering housing market in the USA. Looking back, the purchase of the second property was naïve but it coincided with the attempt to set up individual pension schemes and the thought was that this would form part of the Slades’ fund. At that time, due to the delay by Nigel Sloam, we didn’t know how much of the funds would be available to us but, from our point of view, we still had faith in the US property market and the second house was in a completely different area to the first, much nearer the attractions. We honestly thought it would be a good long term investment and would always have good rental potential. As the idea was for it to be our own personal pension funding, the thought that we knowingly made a bad investment simply doesn’t make sense. I actually still believe that it would have done quite well over the longer term but it was considered prudent to sell it at the time of the MBO deal and to be in a position to set up the money purchase scheme.

Conclusion

I’ve no doubt that with hindsight we would have made different decisions. However, at no time did we feel our decisions were rash or improper, indeed, it can be seen that we used every endeavour to protect the scheme assets, even at our own cost. We were asked at the meeting if we took our responsibility as Trustees seriously and we confirmed we did. Indeed, we have tried our best to help the scheme often at our own expense. At the time of the MBO we did have other seriously interested parties but the stumbling block was always the pension scheme. Leon ensured that the MBO, backed by his financial backer, took on the onus of the scheme. This was seen clearly during due diligence and formed part of the sale contract. Indeed, a little time later when Living Connections experienced their first financial problems, my brother Ray and I gave up a substantial amount owed to us by LC that was part of the sale agreement so that they could stay in business and continue to repay the scheme. Leon himself showed [a] similar attitude when LC tried to find a buyer who would carry on repaying the scheme only for IPT to ignore his letters trying to set up the deal.

…

[the Scheme] was set up by my father, back dating all employees’ benefits at the time to their start dates. Perhaps this was seriously over-generous and, in retrospect, far too optimistic for the company to pay, but it showed that we did care for the people.  We’re not dishonest ...  To win his case [Mr Went] has to prove, I believe, that we acted almost fraudulently … I sincerely wish I could do it all again but we’re not frauds, just people who tried their best and, sadly, failed.”
110. Mr Went says that the reasons given by the Respondents for the purchase of the Florida property are unacceptable and the Trustees failed to ensure that the Company paid the contracted rental of £8,000 per annum.

111. He submits also that the Trustees used far too much of the Scheme’s funds in unsecured loans to the Company and did not ensure that the interest was actually paid on those loans.

112. Furthermore, Mr Went believes that the loss of all the Scheme’s funds and assets is, in itself, evidence of the Respondents’ maladministration, even if the documentary evidence is not accurate in every detail.
113. Following the oral hearing, Mr Went also wrote to me, saying,
“1) The Company has determined to establish a fund intended to be known as ‘Reliant Tooling Discretionary Pension Scheme”.

What is the definition of ‘the Company’ in this matter? The Company cannot, of itself, make decisions to do anything. Surely this responsibility rests with the owners or shareholders of the company. Therefore are they not jointly and severally responsible and in fact trustee themselves, or does this allow the owners to take actions which would otherwise be a breach of trust?

2) As I understand it, Mr K Slade first bought a modest Condominium in Florida for a holiday home, this was well known in the Company. Apparently this was replaced by the bungalow 1590 Tamarac Way next to the golf club [the first Florida property].  I had no knowledge of this fact and it has not been clearly established when it was. Subsequently in 1983, when Mr K Slade was about 65 years of age, the Bungalow was sold to the pension fund. Mr K Slade was paid £380,000*, and he and his family still had use of the property as a holiday home and the Company [was] due to pay a rental of £8,000 for the privilege. Further, in 1984/85 a sum of £9896 was spent on additions. These additions have not been specified and I think that, under the circumstances they should be explained.

I think we have clearly established that this property was not of any use to the Company management nor is it credible that it was used for business with Union Special whose Company and offices are in Chicago, a similar distance from Florida as New York and Boston, in spite of Mr S Slade’s suggestions.

Furthermore, when this property was sold and another bought in the names of the Slades only, they have clearly stated that they were considering the use of this asset of the Pension fund to fund their own pensions apparently having paid no contributions.

Is this not the use of Pension Funds (originally 50% of the original fund) for the benefit of the Slade Family Trustees or Employers?” 
*Mr Tautz states that 1590 Tamarac Way was not purchased by the Scheme for £380,000.

FURTHER SUBMISSIONS

114. I received the following further submissions:

On Behalf of Mr K Slade
· At the time the Scheme was established, he opted to back-date membership for his employees rather than “reap the rewards” of the business.

· He always had his staff’s benefits at heart.

· In 1987-89, he was 68 and had taken a back seat in running the business. He was looking to step down as trustee.

· The actuarial report for 1986 was not published until 1990; after he had stepped down. He did not, therefore, have details of the Scheme’s position until after he had stepped down.

· At no time did he knowingly do anything to the detriment of the Scheme.

· He is nearly 89.

On Behalf of Mrs Peters
· She was, throughout her time as a trustee, the only individual not closely connected, via employment and/or shareholding, with the Company.

· She was progressively excluded from the decision-making process and found it difficult to obtain information. For example, she does not recall having access to information about rent received (paragraph 64).

· Problems accessing information, together with problems over payment of contributions, eventually led to her resignation. She believes that files held by her former employer (Greenstock Ridd) would support this, but has been told that they cannot locate them.

· She submits that she was told that rental payments were being made.

· She remained a trustee, despite her misgivings, because she felt her resignation would compound the Scheme’s problems.

· Her letter of resignation was written significantly in advance of the 19 April 1989 deed. Clause 10 of the Trust Deed does not specify the form for a trustee retirement. She, therefore, submits that her letter was a valid instrument of retirement and her liability should be calculated over a shorter period to reflect this. Her letter was left with her former employer and she does not have access to it.

· Her conduct falls within the meaning of Clause 9.1 and she is entitled to rely on its exoneration and indemnity provisions.

· Should liability be imposed on her, she would be able to rely on the indemnity clause and claim the liability back from the Fund.

· Reference is made to Seifert v Pensions Ombudsman and Others [1997] 1 All ER 214.

· Should liability be imposed on her, she requests that it not be “jointly and severally” with the other respondents. Some of the other respondents do not live in the UK and are not as easily approachable as she is. As a result, she might be required to pay the entire sum owing.

Mr S Slade
· At no time did he believe that they were putting the Scheme at risk.

· The Scheme was set up by his father as a non-contributory scheme, backdated to the start of employment, which effectively gave staff a pay rise in excess of 10%.

· None of the family were allowed to join.

· When it was suggested they could join, they withdrew when it became clear that this caused funding problems.

· When they sold the business to the MBO, it was to secure the Scheme; whereas other, more lucrative offers did not guarantee this.

· The Company was growing substantially until the B&Q deal, which wrecked their cash flow and led to the MBO.

· The loan from the Scheme was not to support cash flow, but to assist a rapidly expanding business and was suggested by their bank, which was also willing to advance a loan.

· Had the B&Q deal worked, the Company would have prospered.

· At the time, self-investment was allowed.
· They made the investments they did with the full knowledge of the bank and the MBO’s financial partners.

Mr Tautz
· The complaint was not made within the three year time limit; Mr Went was aware from 1996 that the Scheme was no longer paying his pension and that LCL was. He would have been aware of the significance of this.

· On the demise of Asheridge, the Trustees should have been replaced by an independent trustee by the Government Insolvency Service.

· He refutes any breach of trust and wishes to rely on Clause 9.

· Queries relating to contributions, rental payments and loan security should have been resolved with the Trustees’ advisers.
· Lubbock Fine & Co can confirm that the rent for 1987 – 1992 was either paid or accrued into the loan adopted by LCL.
· Mr Miller (financial controller for the Company from 1990 to 1994) can show that rent was paid or accrued from 1986 to 1992; accruals were added to the total outstanding and are, therefore, not outstanding.

· The assets were not self invested, but invested in a totally unrelated company (LCL). The 1992 Regulations were not breached.

· He has worked for the interests of the Scheme and its members for many years in an unrewarded position.

· He has lost the pension he had accrued between 1974 and 1993 when the Scheme changed.

· The Scheme should have been wound up in 1991-93. It did not do so because of poor advice and a lack of performance on the part of Nigel Sloam.

· The money which it is sought to recoup from the Trustees was lost because of unprofessional behaviour by the Scheme’s advisers, the Government Insolvency Service and IPT.

· Although the Actuary advised, in the May 1989 valuation, that the level of self investment might not comply with the requirements of the Social Security Act, no further advice was given.

· The Occupational Pension Schemes (Investment of Scheme Resources) Regulations 1992 would have allowed the loan (then £260,000) to remain in place until March 1994 and the US property to be retained indefinitely.

· Subsequent advances were in breach of the Regulations, but the Trustees were unaware of this.

· He has been advised that, when LCL assumed responsibility for the loan, it ceased to be a self investment; the companies had no common shareholders.

· He is of the view that the only substantive breach of trust, if any, which might have occurred was the extent to which loans were made to Asheridge Limited and/or Glamorline Window Blinds Limited after March 1992; when the Regulations came into force.

· Any loss should not be more than the fund would otherwise have earned up to the point at which independent trustees should have been appointed (May 1995). Given that the funds would have been left on deposit, the sums would be very small.
· He has always acted in good faith. As one of the longest serving members of the Scheme, he would not have put his future pension at risk. He was not a shareholder and saw no benefit even as a director.

· It is not correct or fair to treat the former Trustees as jointly and severally liable. He fulfilled the position of trustee fully and with due care and concern. He was never a shareholder and did most to obtain repayment of the loan by persuading the board of LCL to adopt the loan.
Loan
· £30,000 in 1983 – Company was sole trustee.

· £60,000 in 1985 – Company was sole trustee. £30,000 was repaid in April 1985. Upon his appointment in March 1986, only £30,000 was outstanding, because this was a small percentage of the Scheme’s assets, he was not concerned. The Actuary was also satisfied.

· £20,000 in 1987 – small size (£50,000 outstanding), therefore, not inappropriate.

· Valuation 1 May 1989 – Actuary said that assets appear well spread. Steps were in hand to dispose of the property and the Trustees were happy with the loan position.

· 1990-1992 £270,000

1990/91 the Trustees had given instructions to liquidate the Scheme’s assets with a view to winding it up. As a result, the Scheme held substantial cash balances on deposit earning a low rate of return. As a result of delay by Nigel Sloam, it appeared that it would be some time before the monies would be required. The Company was thriving, but subject to cash flow constraints. The Trustees felt that a better rate of return (3% above base rate) would be earned by lending the money to the Company. They felt that the money was safe and were unaware of statutory restrictions.

· The Trustees requested that LCL assume liability for the loan. Neither LCL’s investors nor its bankers would have agreed to this if they felt that the company would not be in a position to meet its obligations.

· He obtained a debenture to secure the outstanding loan, which was put in place in October 1996.

· In 2000, a third party investor was interested in acquiring shares in LCL, subject to rescheduling the loan. IPT failed to respond within the required time scale and the investor withdrew.

· The capital element of the loan (£290,000) has been repaid by LCL.

US Property
· The sale of the first property was a disappointment, but the downturn in the Florida property market was not foreseeable.

· The original purchase was done at a time when the Company was sole trustee.

· The purchase of the second property was done without his knowledge or agreement and he should not be held responsible for the non-payment of rent.

· The fact that the draft accounts for 1992 and 1993 did not show rent receivable was in line with his understanding.
· The first property purchase was made with the full knowledge and agreement of Nigel Sloam and Greenstock Ridd.
· The costs for maintenance of the property were met by the Company or Mr K Slade. These costs would normally be covered by a property investment.
· Rental return for property in the housing sector during the period in question (even in the UK) would not have generated £12,000 per annum on £138,000, without maintenance.
· The costs of maintenance have been ignored.
CONCLUSIONS

115. The Scheme now has no assets and Mr Went has not been in receipt of any benefits since 2001. He believes that the Scheme’s demise was the result of the investments made by the Trustees and, perhaps, their conduct more generally in relation to the Scheme. The Trustees have laid the blame for the Scheme’s collapse at the door of the actuaries; in that, they say, earlier advice to adopt a money purchase scheme would have saved the members’ position.

116. At the Scheme’s inception in 1983, the Company was the sole Trustee of the Scheme.  The Company no longer exists, and is not named as a respondent, but I have taken some note of decisions made by it as Trustee because, of the eight Company directors to the year ended 30 April 1984, five were members of the Slade family and Mr Tautz was a sixth.
117. Mr Tautz has suggested that the Trustees’ responsibility for the Scheme should have ceased when the Company was dissolved and an independent trustee should have been appointed. It is the case that an independent trustee should have been appointed. However, this would not have automatically led to the dismissal of the existing trustees. An independent trustee can operate in addition to the existing trustees, but would be required to exercise certain discretions. The appointment of an independent trustee would not have absolved the existing Trustees from responsibility for the Scheme. It is also the case that the maladministration with which I am concerned occurred before the date of any potential appointment of an independent trustee.

Time Limits

118. Mr Tautz has raised the issue of whether Mr Went brought his complaint to me within the required time limit. The time limit for bringing a complaint is contained in the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (Regulation 5(1)). The complaint must normally be brought to me within three years of the act or omission complained about. I do, however, have some discretion to extend this period where I am of the opinion the complainant was unaware of the act or omission or that it was reasonable for the complaint not to have been brought at an earlier date.

119. Mr Went’s pension ceased in 2001 and he was informed by IPT that it was unlikely to resume. He submitted a complaint to me in the same year. Mr Tautz has suggested that Mr Went was aware that his pension was not being paid by the Scheme from 1996 and that he would have been aware of the significance of this. I find it unlikely that Mr Went would have been aware of the extent of the Scheme’s difficulties in 1996. I have, therefore, exercised my discretion under Regulation 5(3) to accept his complaint; albeit that it was submitted more than three years after the act or omission complained about.
The Florida Investments
120. In December 1983, the Scheme purchased from Ken Slade (one of the Company’s directors) his residential property in Florida, for the sum of £138,000. The Respondents say that the advantage to the Scheme of this investment was that it would provide capital growth, and a rental income. They told me that there was also an advantage to the Company in that it saved the cost of accommodation when its executives visited the USA. The Company accounts for the relevant period do not indicate activity in the USA and I have not been provided with information as to the cost to the Company of renting accommodation for its executives. However, I accept that, if business was being done in the USA, the cost of renting accommodation could have equalled or exceeded £8,000 per annum (approximately £666 per month), and thus might have represented an attractive saving to the Company.
121. The Rules of the Scheme permitted the purchase of the property from the Company and I do not find that, in itself, the purchase was a breach of trust or maladministration.  However, insofar as Ken Slade was the owner of the property, and a director and shareholder of the sole trustee of the Scheme, there was the potential for a conflict between the Company’s and Scheme’s interests of which the Trustees should have been much more conscious than they apparently were. I note, for example, that the Scheme accounts suggest that, for the first three years it was held, (when the Company was sole Trustee) no rent was paid on the property.
122. Mr Tautz has invited me to seek additional information from Lubbock Fine. However, the Scheme accounts (prepared by Lubbock Fine) should provide an adequate and accurate picture of the Scheme’s finances for the period in question. I am not persuaded that it would be fruitful, or indeed that it should be necessary, for me to ask Lubbock Fine if they have additional records from 20 years ago to show that the Scheme enjoyed income not disclosed in its accounts.

123. During the period from 1987 to 1990, when the Trustees were Messrs Tautz, Peters, K Slade and R Slade, the sum of £4,000 is recorded as having been received in the first two of those years, while the same sum is recorded as being “receivable”. The respondents submitted, in correspondence, that “received” and “receivable” mean the same thing, and Mr Tautz suggested at the oral hearing that, even if rent had not been paid, it had nevertheless accrued. I do not question that the sum of £4,000 was indeed received by the Scheme by way of rental for the years ended 1987 and 1988, but the definition of “receivable”, which I have set above, suggests that no rent was received in the years ended 1989 and 1990. Mr Tautz also speculated, in correspondence, that monies received by way of rent could in fact have been wrongly allocated by those drawing up the accounts to employer contributions. There is no evidence for this, and I find that no rent was received from the Company or indeed anyone else for the years ended 1989 and 1990. Mr Tautz had suggested also that no rent was paid in 1992 and 1993 because the first property had been sold; that was correct, but a second property was then bought, on which rental income should also have accrued. The Respondents have not provided an adequate explanation as to why they failed to ensure that rent was paid.
124. As to the level of rent, for the two years it was paid, it represented (at £4,000 on an investment of £138,000) a return of approximately 2.9% per annum. The table I have set out at paragraph 80 shows that average base rates (taken from information from the ONS) were 10% and 8.2% respectively in the years 1987 and 1988. The Respondents’ original submission to me, that rent was set at £8,000 per annum, comes closer to these averages, but rent at that level was not collected. There is no explanation as to why the Trustees considered that it was appropriate to accept a return for their investment which was so much lower than could have been achieved elsewhere, and I find that, in the absence of any explanation, it was maladministration for them to have done so.

125. In the three years following, 1989 to 1991, rent was noted in the Scheme accounts as being “receivable”. As I have found above, this meant that no rent was in fact received and, as I have also noted, I have been offered no explanation for this. During these years, therefore, the Trustees were prepared to accept no immediate return at all on their investment, notwithstanding an accrual. In fact, an investment of £138,000 could and should have generated at least £12,000 per annum during this period. Mr Tautz has argued that the outstanding rent was bundled up into the loan adopted by LCL; although, there is little evidence to support this assertion.
126. From April 1989, the Trustees were Mr Tautz and Ray and Stephen Slade. Ray and Stephen Slade were also shareholders, together with their parents, their brother and one other. I do not consider that the then Trustees would have accepted this state of affairs had the investment not brought some benefit to some of the individuals in some other way, for example as shareholders in the Company. I find that the then Trustees, in their capacity as such, should not have accepted a practice of no rent being received. If the Company could no longer afford the rent, the property should have been let on the open market or sold immediately.
127. In the event, the property was sold at some point after the year ended April 1991; for the equivalent of £79,622. The sale proceeds were then reinvested in another property, also in Florida, though there is no record of the purchase price.
128. I accept that the then Trustees might have been reluctant to bring funds out of the USA at a time when they considered the exchange rate poor. However, they should have considered the capital loss already incurred, the poor rate of return achieved so far on their investment in property and the advice of the actuary. Mr Tautz has told me, in correspondence, on behalf of the Trustees, that there were essentially two reasons for reinvesting the proceeds of sale in a second property abroad: the exchange rate was relatively poor, and that it was believed that such a property had more investment growth potential.

129. Mr Tautz told me, at the oral hearing, that he had no involvement in the purchase of the second property but, so far as he was aware, the entire proceeds of sale of the first property had been put towards the purchase of the second one. I was also told at the oral hearing, by Mr Slade, that there had been an intention to create a SSAS for Slade family members, of which the Florida property would be an asset. He argued that it was not in their interests, therefore, to acquire property which they did not regard as a sound investment.
130. Given that the actuarial report received in January 1990 (see paragraph 23 above) warned of underfunding, and the need to ensure sufficient liquidity of investments for benefits, and given also the investment performance of the previous property, I find that the decision to purchase a second property was a decision which no reasonable trustee would have made. I accept that, as Mr Slade told me, the Slades had no interest in acquiring a second property which they did not think was a sound investment, but this does not conflict with my finding that this was a decision which no reasonable trustee would have made. The fact that the second property was not even registered in the Scheme’s or the Trustees’ name (for which I received no satisfactory explanation), adds to my view that the decision was made taking into account improper factors, that is, the benefit to Slade family members of a second purchase. I am perplexed also that the then Trustees could have contemplated, in the light of the warning from Nigel Sloam in September 1990 (see paragraph 27 above) that the Slade family members’ benefits in the Scheme were unfunded and their continued inclusion in the Scheme would lead to a deficit, using the value of the Florida property, which was part of the Scheme’s assets, to fund a SSAS for them. I find that that second purchase amounted to a breach of trust on the part of the then Trustees.

131. The second Florida property was sold in about January 1996. Draft Scheme accounts for the years 1992 and 1993 do not show any rent as having been received. No Scheme accounts exist for the years 1994 to 1996, and it is not possible to ascertain from bank statements whether any rent was received, although given what had gone before that seems extremely unlikely. When, as Mr Tautz says, the extent of the Scheme’s underfunding became clear, the second property was sold and, in January 1996, the proceeds paid into the Scheme’s Business Reserve account. A small profit, £2,279, was achieved.
132. In summary, I do not find that the purchase of the first Florida property, while in hindsight a poor investment, was one which no reasonable Trustee would have made; and in any event, insofar as the Company was, at the time of purchase, the Trustee, the Trustees cannot be liable. However, I do find a breach of trust by the Trustees in failing to ensure that rent was paid in accordance with the memorandum referred to in paragraph 59 above, and in their purchase of the second Florida property. I discuss below the loss to the Scheme caused by this breach of trust, and have made a direction which is aimed at remedying that loss.
Loans to the Company
133. Loans to the Company commenced within two years of the Scheme’s establishment.  There is some discrepancy between the figures given in the Scheme’s accounts (set out in my table at paragraph 80 above) and the summary of loan movements provided by the Respondents. However, up until the year ended April 1990, both sets of figures show that the total amount of the loan (excluding interest) at any one time did not exceed £50,000, which represented approximately 10% of the Scheme assets. From 1990, the amount of the loan increased sharply; during the course of the year ended April 1992, using the Respondents’ figures, a further two loans were made; one of £100,000 and the second of £60,000. The figures in the Scheme’s accounts (which were in draft form only) record an even steeper increase of £220,000. In any event, even on the Respondents’ figures, the total loan figure was some £260,000 which represented approximately 46% of the Scheme’s assets.
134. Dealing with the issue of whether it was proper for the Trustees to continue to loan Scheme funds to a Company, which had not, since April 1985, made any repayments to the Scheme nor paid any interest on the loan, Mr Tautz has explained that:

· the Company’s business was being conducted by its subsidiary, Glamorline Blinds, which was doing well but subject to cashflow restraints,
· the Trustees felt that a better rate of return would be earned with a loan to the Company (the interest rate agreed being 3% above base rate),

· each advance would have been made only after a review of the Company’s trading and cashflow, and

· the Trustees did not feel that the Scheme’s money was being put at risk (and therefore they did not seek any security for the loans).

135. I am not persuaded by these arguments. It is difficult to establish from the Scheme accounts whether interest was actually paid, although according to the Respondents’ own evidence (the table at Appendix A), no interest was paid on the loans. What is clear is that the interest rate was not consistently at 3% above base rate, as the table at paragraph 80 above shows. As with the rent due on the Florida properties, it seems to me that the then Trustees were prepared to acquiesce in this state of affairs in order to ensure that the Company kept going. As to the then Trustees’ confidence in the companies to which they were lending, this was clearly misplaced; any initial optimism about the Company’s ability to repay the loan should have been tempered with caution at an early stage. The then Trustees, given their roles within the borrowing companies, would have been well aware of their true financial viability.
136. The Trustees from 1991 to 1993 were Mr Tautz, and Ray and Stephen Slade, while the Company’s sole shareholders in those years were also Ray and Stephen Slade. I cannot avoid the conclusion that the decision to keep on advancing Scheme funds to the Company was driven by the Company’s cash flow needs, at times when the Company was in difficulty. 
137. Was it also maladministration for the Trustees to make loans to the Company which represented such a large proportion of the Scheme’s assets? The Scheme Rules permit such investment as the Trustees “shall in their absolute discretion think fit”. Loans to the Company or any other Employer are permitted, though not where their total value would prejudice Inland Revenue approval. I do not, however, propose to make a finding as to whether the Scheme Rules or statute permitted loans of the magnitude made, because I consider that no trustee acting reasonably and with regard to the interests of the members of the Scheme would have made such an investment. I find that the decision to invest such a large proportion of the Scheme’s assets in the loan, and to continue to make such loans, was driven by the Company’s requirements rather than the interests of the Scheme and its members, and was a breach of trust.

138. I accept that the 1992 actuarial investigation by Nigel Sloam, which commented forcefully on the unsuitability of the loans (and the Florida property) as assets of the Scheme, was not completed until 1995, after the loans had been made. However, I do not consider that the Trustees ought reasonably to have needed the actuary to tell them that making further advances which would result in the loan representing over 50% of the Scheme’s assets was not a prudent use of funds.
Clause 9.1
139. Clause 9.1 (see Appendix C) provides that no Trustee will “incur any personal responsibility or be liable for anything whatever except for breach of trust knowingly committed by him”. Clause 9.1 goes on to say that the “indemnity” includes liability for all or any claims, costs, loss , damage and expenses incurred as a result of an act or omission on the part of an employee or agent appointed by the Trustees. Clause 9.1 has been referred to as both an exoneration clause and an indemnity. An exoneration would absolve the Trustees from any blame attaching to their actions, whereas an indemnity would provide an exemption from any liabilities incurred by their actions. Clause 9.1 appears to offer both an exoneration (in stating that the Trustees will not incur personal responsibility) and an indemnity. However, both the exoneration and the indemnity are dependent upon there being no breach of trust “knowingly” committed by the Trustee(s). Where there has been a knowing breach of trust, the Trustee(s) would not be able to rely on any part of Clause 9.1 and would not be able to claim reimbursement of any liability from the Scheme.
140. I have considered the Seifert case and Wild v Smith [1996] PLR 275. These cases confirm that trustees may, where appropriate, rely upon an exoneration clause; they do not serve to remove any caveat that the protection offered by an exoneration/indemnity clause cannot be relied upon in cases where a breach of trust has been knowingly committed by the trustee.
141. The Trustees have told me that at no stage did they believe any act or omission with which they were involved as trustees amounted to a breach of trust and at all times they believed they were acting in the interests of the Scheme members. They have told me also that delays in providing advice by the Scheme actuaries led to the Scheme not being closed in 1989/1990: if the Scheme had been wound up at that time, benefits for both active and deferred members would have been secured.
142. I accept that the Trustees did not receive all the actuarial reports in a timely way. The first actuarial report, on the Scheme as at 1 May 1986, was delivered in January 1990.  The second report, on the position as at 1 May 1989, was delivered in November 1990. The third report, on the position as at 1 May 1992, was completed and sent to the Trustees in April 1995. The reasons for the delays in delivering the first and third reports have not been explained.
143. Nevertheless, by November 1990 two actuarial reports had been received; the second of which, although remarking that the assets of the Scheme appeared to be well spread, pointed out the poor performance of the property investment, and that both that investment and the loan to the Company might not comply with the Social Security Act 1990. The Trustees heeded the warning about the poor performance of the property investment by selling it, only to reinvest the sale proceeds in another property for which no rent was received, and only a small profit generated on its sale in 1996.  As for the loans, despite the warning about non-compliance with legislation, not only did the Trustees not seek repayment from the Company, they continued to advance monies:
· by April 1991, the loan totalled £100,000 and represented 18% of the Scheme’s assets;

· by April 1992, the loan totalled £555,561 and represented 58% of the Scheme’s assets;

· by April 1993, the loan totalled £340,000 and represented 56% of the Scheme’s assets.

144. Mr Tautz has told me that, at no stage when the advances were made, did the Trustees feel that the Scheme’s money was being put at risk or that such investments were unlawful. They felt also that, with an interest rate of 3% above base rate, the Scheme would get a good return on its investment. However, I note that – according to the Respondents’ own summary of loan movements - in the period from 1985 to the end of 1993, one repayment only, of £30,000 was made by the Company. And I have already commented above on the questions of rate, and payment, of interest.
145. With regard to the loans made prior to the year ended 30 April 1990, whilst I have my doubts as to their appropriateness and advisability, I would not go so far as to say that no other trustee, acting responsibly and having regard to the interests of the members, would have made these payments. I do not, therefore, find that the loans made prior to 1990 amount to a breach of trust on the part of the then Trustees. However, I do find that the failure to seek payment of interest on those loans, i.e. to accept a nil return on that “investment”, does amount to a breach of trust on the part of the then Trustees. I am prepared to disregard the short period after the initial loan during which Ken Slade and Mrs Peters were Trustees. However, as far as the remaining Trustees are concerned, they were not only willing to accept a nil return in respect of the initial loan, but to increase the loan substantially, again without actively seeking any repayment.
146. I find that the purchase of the second Florida property and the continued advances of monies to the Company after 1990 were of no benefit to the Scheme and that must have been – despite what Mr Tautz has told me – apparent to the Trustees. In contrast, the purchase of both Florida properties was apparently of benefit to the Company, in that it saved it money renting accommodation in the USA, and certainly to those who used it, which I have little doubt included some or all of the Trustees. The loans were also of benefit to the Company, in that they provided an interest free source of ready cash.  Of the three trustees of the Scheme in 1991 to 1993, two – Ray and Stephen Slade – were the Company’s sole shareholders. In continuing to make loans to the Company, and in continuing to fail to seek payment of interest on the outstanding loan, I find that Ray and Stephen Slade knowingly committed a breach of trust and are, accordingly, not entitled to rely on the exoneration/indemnity protection in Clause 9.1.
147. As to Mr Tautz, the purchase of a second property, and the continued advances to the Company brought him no personal benefit. He told me at the oral hearing that he had no knowledge of the purchase of the second property; I consider that to be unlikely. I accept that he tried to minimise the impact on Scheme members by making pension payments directly from LCL. However, the damage had been done, so far as the Scheme was concerned, before that and I find that Mr Tautz’s attempt to salvage the situation with payments from LCL does not absolve him from liability. Whatever his reasons, his conduct as a trustee fell far short of what it should have been, and I find that he too knowingly committed breaches of trust.
148. Mrs Peters has asserted that she was excluded from the decision making process and found it difficult to obtain information. She has explained that this eventually led to her resignation. Nevertheless, while she was a trustee, she was responsible for the management (or non-management) of the Scheme. However, in view in particular of her distance from the management of the Company, I do find as a fact, on the balance of probabilities, that the breaches of trust I have identified were not committed knowingly on her part. Consequently, Mrs Peters is entitled to rely on the exoneration/indemnity protection in Clause 9.1
Losses
149. Given the complexities of this case and ambiguities in the information available to me, calculating the loss suffered cannot be an exact science. I have also had to take into account the fact that the individual trustees changed over the course of the Scheme’s existence and that, until 1987, the Company was the sole trustee of the Scheme. The identities of the Trustees at various times is set out in paragraph 3 above.

150. Dealing first with the Florida properties, a loss was caused to the Scheme by the Trustees’ failure to collect rent due, in the sum due. I have made a direction below aimed at remedying the loss caused by that failure, apportioned according to who was the trustee at the appropriate time.
151. As I have indicated above, I do not consider that any liability attaches to the Trustees for the purchase of the first Florida property. So far as the second property was concerned, a very small profit only was achieved on its resale and I have explained above my view that the purchase of the second property was of no benefit to the Scheme; a situation which must have been apparent to the then Trustees. However, I have concluded that it would not be appropriate to direct any payment in respect of the limited growth in capital value; the sums which I have directed to be paid in respect of unpaid rent represent, in my view, the return which it is fair to expect an investment of Scheme funds to have achieved.
152. As to the loans, Mr Tautz has suggested that all but £10,000 of their capital value was paid back by LCL, as a result of it assuming responsibility to pay pensions. I have noted his calculations in the Respondents’ Summary of loan movements at Appendix A. Even accepting Mr Tautz’s submissions as to the repayment of the loan capital, no interest on the loans was received from the Company, and the interest due from it (the sum of the interest payments due as set out in the table at paragraph 80), up to the time the Company ceased trading, amounted to around £100,000.
153. The summary suggests that, as at 14 January 1994, a sum of £124,000 was outstanding in respect of interest and rent. This is confirmed by Mr Miller’s fax of 12 January 1994. After that date, the balance of the unpaid loans was reduced by repayments, so that the amount of interest accruing on the loans also gradually diminished. I consider that the sum of £124,000 is quite probably an understatement of the position, but I am prepared to use the interest payments set out, in the column headed “interest”, in the Summary. For this reason, I do not feel constrained to make adjustments for any maintenance costs on the Florida properties. On the basis that £24,000 represents the outstanding rent, the amount of interest outstanding as at 14 January 1994 amounts to £100,000. According to the Summary, in the period from January 1994 to 2001, a further £249,000 of unpaid interest accrued. To that sum must then be added the £10,000 unpaid capital value of the loans. 

154. As at July 2001, the date that pensioners ceased to receive any payments of amounts equivalent to their pension, the sum of £359,000 was due (£349,000 total unpaid interest plus £10,000 capital). So my final direction provides for interest to be paid on that sum from July 2001, to the date of payment.
DIRECTIONS
155. Leon Tautz, Ken Slade and Ray Slade, being jointly and severally liable, should pay, within 56 days of this determination, an amount equivalent to their liability for outstanding rent on the first Florida property, being:
· 1987 and 1988 = £3,000 x 2 =

  £6,000

· 1989 




  £6,000
together with interest at reference bank rates from the date each rental payment fell due to the date of payment.
I have discounted a portion of the outstanding rent in recognition of the fact that, were it not for the fact that she may be indemnified under Clause 9.1, Mrs Peters would share liability for payment. However, it seems to me otiose to direct her to pay her part of the amount due for her then to be entitled to reclaim the same amount from the Scheme under Clause 9.1.

156. Leon Tautz, Ray Slade and Stephen Slade, being jointly and severally liable, should pay, within 56 days of this determination, an amount equivalent to the outstanding rent on the first and second Florida properties, being:

· 1990 to 1995 = £8,000 x 5 =

£40,000
together with interest at reference bank rates from the date each rental payment fell due to the date of payment.   

157. Leon Tautz, and Ray Slade, being jointly and severally liable, should pay an amount equivalent to the unpaid interest on the balance of the loans for the period to 14 January 1994 (the date of the Trustees’ resolution transferring the outstanding liability to LCL), i.e. £100,000, together with interest at reference bank rates from 14 January 1994 to the date of payment.

158. Leon Tautz, Ray Slade and Stephen Slade, being jointly and severally liable, should pay an amount equivalent to the unpaid interest on the balance of the loans for the period 14 January 1994 to 14 July 2001 (amounting to £249,000), together with interest at the reference banks’ rate from 14 July 2001 to the date of payment.
159. Leon Tautz, Ray Slade and Stephen Slade, being jointly and severally liable, should repay the remaining amount equivalent to the unpaid capital of the loans, amounting to £10,000, together with interest at the reference banks’ rate from 14 July 2001 to the date of payment.

160. All the above sums should be paid to IPT, for distribution among the eligible Scheme members. 

CHARLIE GORDON

Deputy Pensions Ombudsman

14 August 2008

APPENDIX A
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New Loan Interest Repayments Balance

Asheridge Ltd
11/04/85 60 60
Apr85 30 30
03/08/67 20 50
12106/90 50 100
23105791 100 200
04107191 60 260
05108192 2 280
14100/93 2 300
Interest & Rent to 14/1/94 124 424

Living Gonnections Ltd

1904 12 100 336
1985 £ 370
1996 35 405
1907 3 40 403
1998 4z 27 418
1999 K% 50 402
2000 ® 47 391
2001 18 25 384

330 374 Er) 384

These figures are substantiated in the audited accounts of the Asheridge Ltd Discretionary Pension Scherme,
Asheridge Ltd and Living Gonnections Ltd. These figures do not show contributions.

Under the terms of the adopted loan 1o Living Connections interest did not acrue until September 1994,

The original total of Loans to Asheridge Lt were £330,000, although £30,000 was repaid leaving a net £300,000.
Living Connections repayments were repayments of capital which totalled £290,000.

It can be seen therefore that only £10,000 of the original loans had not been repaid.
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APPENDIX C

TRUST DEED
161. Clause 6.1 provided,
“The Trustees shall have power to invest any moneys held for the purposes of the Fund in or upon the security of such stocks, shares, debenture stocks, debentures, interests in land, annuity or deferred annuity policies, policies of assurance or indemnity or other investments whatsoever and wheresoever situate and whether or not authorised for the investment of trust moneys or upon such loans (with or without security) as the Trustees shall in their absolute discretion think fit ... save that

(2) the Trustees shall have no power to make any loans to any Member of the Scheme or to any other person who has an interest or contingent interest in the Scheme.

(3) Any loans made to the Company or any other Employer shall be on terms which in the opinion of the Trustees are commercially reasonable and their amount or value shall not when taken in aggregate with all previous loans (if any) made to the Company or any other Employer be such as would prejudice Approval”

162. “Approval” is defined in Rule 1.2 as Inland Revenue Approval.
163. Clause 9.1 provided,

“No Trustee shall as Trustee of the Scheme or in respect of the exercise of his rights or powers hereunder incur any personal responsibility or be liable for anything whatever except for breach of trust knowingly committed by him ... Such indemnity shall include the liability of the Trustees for all or any claims costs loss damages and expenses which they may incur by act or omission of any employee or agent lawfully appointed by them for the carrying out of the purposes of the Scheme.”
� EMBED PBrush  ���
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