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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr C Smith

Scheme
:
Danelaw Pension Scheme

Respondent
:
Alba Life Trustees Limited (formerly known as Britannia Life Trustees Limited

MATTERS FOR DETERMINATION 

1. Mr Smith alleges:

1.1 The Respondent failed to ensure that the Scheme was being administered in accordance with the Scheme and Inland Revenue.

1.2 The Respondent failed adequately to supervise Clive Burrows, the introducing Independent Financial Advisor.

1.3 The Respondent continued to deal with Clive Burrows after he had been suspended as an Independent Financial Advisor rather than communicate directly with the Managing Trustees.

1.4 The Respondent refused to help or advise on the problems with the Scheme in an attempt to cover up its failure to administer the Scheme properly.

1.5 The Respondent failed to tell the Managing Trustees what investments could be made.

1.6 The Respondent failed to supply the Managing Trustees with a copy of the rules of the Scheme on 9 February 1998.

2. Mr Smith claims that he was granted early retirement under the Scheme in December 1998 prior to the appointment of the liquidator to the Principal Employer.   Accordingly, his claim to benefits should rank above that of Mr Hogan, a fellow Director, in the winding-up of the Scheme.  

3. Mr Smith claims that he has suffered injustice:

3.1 The Scheme lost £190,000 through an investment in Phoenix Mouldings Limited.   As a result, Mr Smith will suffer a reduction in benefits.

3.2 Mr Smith has spent £20,000 in legal fees over a period of three years as a result of the issues involved in this complaint

3.3 Mr Smith’s benefits will be reduced as a result of The Respondent’s failure to rank his claim to benefits above that of Mr Hogan in the winding-up of the Scheme.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATORY BACKGROUND

5. Practice Notes IR 12 (1997) state:

“The object of the appointment of a pensioneer trustee is to block any proposal that the trust should be terminated and the funds distributed among the members.  It is, however, accepted that trustees have no power to resist such a proposal if all the persons having an interest under the trust are agreed in requiring this action”.

6. Subsequent to the time period in which this complaint occurred, PSO Update No 60 issued in 2000 considerably strengthened the role of the Pensioneer Trustees.  They then had to be involved in every stage in loans and movements of cash in and out of the fund.

RELEVANT PROVISIONS OF THE SCHEME

7. The Trust Deed contains the following provisions:

7.1 “The Managing Trustees are hereby appointed Administrator of the Scheme for the purposed of Chapter I, Part XIV of the Act”; [The “Act” is defined in recital (A) as the Income and Corporation Taxes Act 1988]

7.2 Clause 1:

“THE Principal Employer hereby establishes the Scheme under an irrevocable trust as from the Commencement Date and appoints the Trustees and the Administrator of the Scheme for the purposes of Chapter I, Part XIV of the Act.”

7.3 Clause 3:

“THE Principal Employer hereby adopts the attached Rules as amended by the overriding Model Rules appended as the Rules of the Scheme (hereinafter called the “Rules”)”;

7.4 Clause 7:

“THE Trustees hereby delegate to the Managing Trustees the exercise of all discretionary powers of the Trustees except the following three powers namely:-

a) powers relating to approving alterations to any provisions of the Scheme; 

b) powers relating to the winding-up of the Scheme;

c) powers relating to the raising of money in accordance with Clause 23 hereof for any purposes; which three powers require the unanimous approval of all the Trustees for the time being.”

7.5 Clause 8:

“THE Managing Trustees may delegate to any one or more of their number or to any agent or officer or employee of themselves or any one of them or of the Principal Employer the powers delegated to the Managing Trustees under Clause 7.”

7.6 Clause 13:

“SUBJECT to the first proviso of Clause 16 the Trustees shall have power to enter into any transaction affecting all or any part of the fund with the Principal Employer or any Participating Employer …”

The proviso reads: 

“PROVIDED THAT the aggregate amount invested in or upon any stocks, shares or securities of the Principal Employer and Participating Employers and lent to or placed on deposit with any of the Principal Employer and/or Participating Employers does not exceed the amount set out in Section 5 of Appendix 1 to the Rules”

Section 5 of Appendix 1 to the Rules provide that:

The amount of the aggregate of:

(a) the amount outstanding of any lending to an Employer and/or a Company associated with an Employer…..and the market value of stock and shares in an Employer and/or a Company associated with an Employer held by the Trustees in that capacity shall not at the time of any lending ….or the purchase of any shares in the Employer or a company associated with an Employer exceed fifty per cent of the market value of the total assets of the Scheme.  (If the lending or purchase takes place within 2 years of the establishment of the Scheme the amount shall not exceed twenty five per cent of the market value of the total assets of the scheme excluding the value of any transfer values received.

7.7 The Deed of Amendment contains the following provision:

“a) Before any investment of the resources of the scheme is made each of the members of the Scheme shall agree in writing to the making of that investment.

b) All Trustee decisions must be made by unanimous agreement, save that the non-participation of the pensioneer trustee in any such decision shall be disregarded.”

MATERIAL FACTS
The Scheme

8. The Scheme is a Small Self Administered Scheme (SSAS).  It was established by GRP Fabrications Limited, (the Principal Employer), with effect from 1 November 1997.  The Scheme is governed by (1) a Trust Deed dated 17 October and 18 December 1997 (the Trust Deed) (2) Rules as amended by the overriding Model Rules (the Rules) and (3) Deed of Amendment dates 31 December 1997 (the Deed of Amendment).

9. The Trust Deed forms part of a document entitled Small Self Administered Scheme Document Set.  The Document Set also includes the Application Form for the Principal Employer (the Application Form).  The Trustees appointed under the Trust Deed are The Respondent and Colin Smith, William Hogan, Gregory Hill, Susan Paterson and Mike Camp (the Managing Trustees) who are also the original members of the Scheme.

10. The Trust Deed at Clause 3 refers “to the attached rules”.  The Respondent states that as a matter of practice SSAS rules are always issued along with the trust deed.  The Managing Directors have signed the Trust Deed in the presence of Clive Burrows.   The Respondent states in submissions that the stamped Trust Deed was issued to Clive Burrows as agent for the Managing Trustees on 25 February 1998.  The Deed of Amendment also refers to the Scheme Rules.

11. By the letter dated 26 February 1998 the Inland Revenue advised The Respondent that the Scheme had been granted approval as an “exempt approved scheme” for the purposes of section 592 of the Income and Corporation Taxes Act 1988 with effect from 1 November 1997.  It is not disputed that the Inland Revenue withdrew approval with effect from 3 March 1998.  The Respondent acted as the Pensioneer Trustee of the Scheme.

12. Mr Smith and Mr Hogan were controlling Directors of the Principal Employer.   Records at Companies House show that:

(1) an administrative receiver was appointed to the Principal Employer with effect from 23 November 1998 

(2) a liquidator was appointed with effect from 21 December 1998 and

(3) the Principal Employer was dissolved on 11 June 2002.

Scheme Administration

13. The Principal Employer engaged the services of Clive Burrows Associates Limited (CBA) as broker and Independent Financial Advisor (IFA) prior to the establishment of the Scheme.   CBA was a member of the Berkley Independent Advisors Ltd Network (Berkley) which was regulated by the Personal Investment Authority (the PIA).  CBA ‘s membership of Berkley was withdrawn in January 1998.  The Principal contact at CBA was Clive Burrows, a director of CBA.   Clive Burrows was also employed by the Principal Employer as the person in charge of its accounting/credit control.  It is not clear when this employment commenced.  This employment was terminated by Mr Smith and Mr Hogan at a meeting with Clive Burrows on 11 September 1998.

14. The Respondent’s practice was to deal with SSASs through the IFA appointed by the Managing Trustees.  Britannia’s local office (Milton Keynes in this case) would liase with the head office in Glasgow as required.

15. Section 3 of the Application Form describes the short term investment strategy of the Scheme as “EPP policies, Purchase of Property and Trustees Bank account”.  The term “EPP policies” refers to policies of insurance with The Respondent.  A Terms of Business Agreement was signed with the CBA dated 15 September 1997 “for arranging finance for property purchase”.  In that Agreement, CBA’s client is stated to be “Danelaw”.  A document entitled Initial Objectives is signed on behalf of the Principal Employer and by the five Scheme members.  The initial objectives are stated as follows:

1.  
(a) Acquisition of 12 Sidley Way (b) Re-mortgage of 12 Sidley Way 

2.  
Acquisitions of assets of Phoenix 

3.  
Acquisition of development site for future expansion.

16. A copy Stock Transfer Form dated 10 August 1998 records the purported transfer of 125 shares in Phoenix Moulding (Isle of Wight) (Phoenix Moulding) to Mr Hogan and Mr Smith as Trustees of the Scheme.  The consideration is stated to be £190,000.  Mr Smith and The Respondent accept that the shares now have no value.  Mr Smith does not claim that The Respondent was asked to advise the Managing Trustees prior to making the investment in Phoenix Moulding.

17. The Managing Trustees acting as Scheme Administrator submitted Form PS7013 to the Inland Revenue as notification of a loan to the Principal Employer (the Loan).   Form PS7013 is signed by Mr Hogan and stated:

· the date of the Loan as 3 March 1998; 

· the amount of the Loan as £160,000; 

· the purpose of the Loan as “to aid in the purchase of another company increasing the assets and production availability”;

· the total market value of the Scheme’s funds at the date of the loan as £218,725.19.

18. The Inland Revenue wrote to Britannia Life on 19 June 1998 in connection with the submission of From PS7013.  The letter was copied to The Respondent and the Managing Trustees.  The letter states among other things:

“The report of a loan transaction on 03/03/1998 on form PS7013 was not made within the time prescribed by Regulation 5 [The Retirement Benefits Schemes (Information Powers) Regulations 1995].  The notification is incomplete, and subject to ongoing penalties as a copy of the loan agreement has not been submitted.”

19. The Inland Revenue wrote to Britannia Life on 18 August 1998.  This letter was copied to the Administrator of the Scheme.  The letter noted:

“A cheque for £300 has been received from GRP Fabrications, and this has been accepted on an informal basis as an alternative to formal proceedings under the provisions of Section 100C of the Taxes Management Act 1970.”

20. The Inland Revenue wrote to Britannia Life dated 24 August 1998.  This letter was copied to the Trustees.  The Inland Revenue stated:

“The scheme trustees have made a loan to the principal employer far in excess of the maximum permitted amount according to Regulation 7 of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self Administered Schemes) Regulations 1991 (SI 1991 no.  1614).  … I feel obliged to withdraw the scheme’s approval with effect from 3 March 1998, the date the loan was made.”

21. Britannia Life wrote to Clive Burrows on 6 March 1998.   They said:

“Further to our earlier telephone conversation regarding the above scheme, please find enclosed two PS7012 form (sic) for notification of property purchase.

Please note the (sic) the PSO require these forms to be returned within 90 days of the purchase taking place, therefore I would be grateful if you could arrange for these to be completed and returned to us within this timescale.”

22. Britannia Life wrote to Clive Burrows on 20 March 1998.  The letter states among other things:

“Further to your earlier conversation with Tom McKean regarding the above scheme please find enclosed a PS7013 form for notification of a loan to the employer, together with a draft loan agreement.

Please note the PSO require this forms (sic) to be returned within 90 days of the purchase (sic) taking place, therefore I would be grateful if you could arrange for these to be completed and returned to us within this timescale.”

23. These letters were followed by letters from Britannia Life to Clive Burrows on 9 April and 8 May 1998.  There was no reply from Clive Burrows.  The Principal Employer sought help from The Respondent who replied on 14 August 1998:

“The main matter of concern here however should not be the liability for the £300 fine but the threatened withdrawal of approval for a breach of the 25% limit of scheme assets excluding transfers borrowing limit placed on SSASs for the first two years.  I enclose a copy of the letter received from the Inland Revenue dated 24 June 1998 indicating the loan has exceeded the allowable limit.  We are not aware of the amounts involved with the loan as we do not have a copy of the loan agreement form.  There is a cause for concern on this matter which I suggest is now dealt with as a priority.

I attach another PS7013 Form and loan agreement form as requested.  These have been issued previously to the broker Clive Burrows.”

24. The Respondent wrote to the Principal Employer on 4 September 1998 saying:

“…after discussing the matter with the Inland Revenue they have advised that before finalising their decision they are willing to give the Trustees an opportunity to provide sufficient evidence that would allow them to review their decision.  The Inland Revenue indicated that they would require a copy of written evidence from your Financial Advisor recommending or suggesting to obtain a loan greater than the permitted maximum.

Nowhere on our files can we locate correspondence where Britannia confirm or accept the amount of loan obtained for this company purchase.  In fact when the loan was being processed we were completely unaware of the amounts involved.

You comment in the 4th paragraph of your letter dated 17 August 1998 to the Inland Revenue that the premium level was set via agreement with Mr Downes of Britannia and Clive Burrows to allow for a company purchase to take place.  I would ask for any written documentation which confirms such an agreement.  Our underwriters at Britannia do not administer such schemes and are therefore not involved in confirming or accepting the amount of loan allowable for a company purchase.

I would recommend an immediate investigation into the documentation you hold in respect of the scheme, in particular documentation which proposes or confirms that the loan of £160,000 would be acceptable.  Such correspondence is required if the Inland Revenue are to review their decision of withdrawal of approval.”

25. Mr Smith and Mr Hogan wrote to The Respondent on 13 October 1998.  The letter states among other things:

“Having undertaken a detailed investigation into the events surrounding the matter of the loan application, it appears that events have been far more involved than purported by Mr Burrows.  Mr Burrows appears to have acted on his own, without keeping records, documents or informing the company of his actions.  Our Accountants/Auditors – R H de Mello & Company – have spoken in some detail with your Mr J Keenan and explained some of the problems we have been facing through lack of documentary evidence having been maintained by Mr Burrows – “an Independent Financial Adviser” – who was the architect of the pension arrangement and the “loans” that have taken place.

Unfortunately, Mr Burrows style is to keep few if any records.  No notes of telephone conversations appear to exist.  The paperwork surrounding the application to commence the Small Self Administered Pension Arrangement (SSAS) cannot be located.  Any documents relating to the request and subsequent approval for the transfer of funds from Royal Sun Alliance re Mr C Smith and a Personal Pension Scheme of Mr W Hogan appear to be missing.  We only have letters of recent date from the Inland Revenue and yourselves.”

The letter further states:

“For a large part of this period Mr C Smith was away from the office on overseas business.  Mr C Smith left the administration of the SSAS arrangement to what he considered (wrongly as it now turns out) a professional, honest, Independent Financial Adviser!

We can only apologise for the problems Mr Burrows has created and seek a meeting to try and resolve all matters outstanding.”

26. Mello & Company (Certified Accountants) wrote to the Inland Revenue on 18 November 1998 on behalf of the Principal Employer as well as Mr Smith and Mr Hogan as trustees of the Scheme.   The letter states among other things:

“The Directors of the Company, and two of the Trustees of the Scheme, Mr Smith and Mr Hogan, acted at all times on the advice of Clive Burrows, whom they believed to be an Independent Financial Adviser.  The Scheme was set up in October 1997 on the sole advice of Mr Burrows.”

27. A handwritten note by Mr Smith about cash movements dated 29 June 1999 states among other things:

“All administration was in the hands of Clive Burrows who was temporarily employed by Danelaw.  NOTHING was in accord with the rules or indeed correctly documented.”

The note would appear to be in the form of a summary for Mr Smith’s own benefit regarding contributions in to the scheme and transfers out of it.

28. A solicitor from Warner Cranston spoke to the police on behalf of the Principal Employer in October1998 and learnt that Danelaw had been contacted by a detective at the beginning of 1998 and advised that Clive Burrows was under investigation in connection with alleged fraud.  The detective though the person who received this information was Bill Hogan.  The detective told the solicitor that the alleged offences related to a company that Clive Burrows had taken over at the end of 1996.

Mr Smith’s Claim for Early Retirement

29. The Danelaw Pension Scheme Members Announcement for Colin Smith, dated February 1998 states on the first page at paragraph four:

“Your retirement benefits will be provided by a cash fund at normal retirement age, your 75 birthday…”

30. Mr Hogan wrote to Alba Life on 12 May 2002.  The letter states among other things:

“…I can only state that, to the best of my knowledge, Mr Smith did not , at any time prior to the liquidation of the company, resign or retire from his post as director of the company.

In fact I cannot recall Mr Smith ever referring to a desire to retire during the time I worked with him.

I am sorry Mr Smith seems intent on causing so much trouble, and find it increasingly difficult to remain calm in the face of, what appears to be, his cavalier attitude to accuracy.  However I am reassured by your thoroughness, fairness and efficiency in dealing with this matter to date, as evidenced by your correspondence with me over the past months.”

31. Langley and Partners Chartered Accountants wrote to the Redundancy Payments Service on 2 July 1999.  The letter stated:

Danelaw Industries Limited (In Liquidation)
We thank you for your letter dated 1st July in respect of Mr C Smith ex-employee of the above company.

According to the records we hold Mr Smith was given notice and left on 27 November 1998 and the last wages he received were on 30th October 1998.  The only reason we are aware that he left was because he was made redundant along with all the other employees.”

The letter makes no reference to the Principal Employer.

32. A copy of pension entitlement from the benefits agency in the name of Mr Smith indicates that a weekly state pension is payable from 7 December 1998 made up of a Basic Pension of £64.70 and an Additional Pension based on earnings from 6/4/1978 to 5/4/1997 of £64.30 plus a Graduated Pension of £5.29.  No additional pension is payable based on earnings from an employer’s or personal pension scheme from 6/4/1978 to 5/4/1997 (sic).  The copy statement makes no reference to the Principal Employer.

33. The Application for Approval gives Mr Smith’s date of birth as 16 January 1932.

CONCLUSIONS

34. The appointment of a pensioneer trustee to the Scheme was a requirement under regulation 9 (a) of The Retirement Schemes (Restriction on Discretion to Approve) (Small Self Administered Schemes) Regulations.  The Respondent is not a member of the Managing Trustees.  This is made clear by the Trust Deed in the preliminary section setting out the names of the parties to that deed.  It is also pointed out in the Notes on Completion under Section 5 of the Application Form.

35. The Managing Trustees have particular powers and duties under the Trust Deed.   By Clause 1, the Trust Deed appoints the Managing Trustees as the Administrator of the Scheme for the purposes of Chapter 1 Part XIV of the Income and Corporation Taxes Act 1988.  By Clause 7 the exercise of all discretionary powers (under certain circumstances) are delegated to the Managing Trustees.  In terms of the Deed of Amendment the participation of The Respondent in Trustees’ decisions is not required.  Accordingly, in terms of the Trust Deed and the Deed of Amendment, the main responsibility for ensuring that the Scheme is administered in accordance with the Trust Deed and Rules lies with the Managing Trustees.  This includes the responsibility for making investment decisions.  Mr Smith signed the Trust Deed and the Deed of Amendment.  The Application and the Deed of Amendment were also signed on behalf of the Principal Employer.  As one of the Managing Trustees and a controlling Director of the Principal Employer Mr Smith was, or ought to have been, aware of the special role attributed to the Managing Trustees by the Trust Deed and the Deed of Amendment.

36. The Trustees’ powers of investment are set out in Clause 16 of the Trust Deed.  It is clear from Clause 16 that there are limits on investments with the Principal Employer and Participating Employers.  It is the responsibility of the Managing Trustees to acquaint themselves with the Trust Deed and Rules and to take appropriate advice when required.  The Respondent has no particular duty under the Trust Deed to advise Managing Trustees on investments.

37. In any event, taking the evidence and submissions before me as a whole, it is my conclusion that The Respondent was not kept up to date with the investment plans for the Scheme.   The Managing Trustees were, at best, relying on Clive Burrows for advice in this matter.   Furthermore, given the fact that the Loan was made just over four months after the commencement date of the Scheme there was by that time nothing to alert The Respondent that the Scheme was being poorly administrated.   Accordingly I do not uphold the complain that The Respondent failed to tell the Managing Trustees what investments could be made.

38. It is accepted by Mr Smith that the Scheme was not administered in accordance with the Trust Deed and Rules at least during the period up to the dismissal of Clive Burrows on 11 September 1998.   Mr Smith and Mr Hogan unequivocally blame Clive Burrows doe this failure.   In none of the documents referred to in paragraphs 24, 25 and 26 above does Mr Smith claim that The Respondent is in any way responsible for supervising Clive Burrows or has failed in any of its duties in relation to the Scheme.   In none of these letters does Mr Smith claim that The Respondent’s representative had directed Clive Burrow’s in any way.  This is even after what is referred to in their letter of 13 October 1998 as “a detailed investigation of the events surrounding the matter of the loan application”.  According to Mr Smith and Mr Hogan the Managing Trustees had appointed Clive Burrows to run the Scheme and had relied on his advice throughout.

39. Mr Smith now claims that The Respondent is in breach of its duties by failing to detect what Mr Smith refers to as Mr Burrows’ “lack of knowledge”.  Mr Smith has claimed that Clive Burrows was acting under the direction of The Respondent’s representative in Milton Keynes.  Taking the evidence as a whole I reject this allegation.

40. A Duty to supervise Clive Burrows is not contained in the Trust Deed or the Deed of Amendment.  The Respondent was not asked to advise on the choice of IFA.  CBA were engaged by the Principal Employer prior to the involvement of The Respondent.  The Principal Employer and the Managing Trustees chose, independently of The Respondent, to rely on CBA.

41. The Respondent states that it had very little contact with or knowledge or Clive Burrows.   It had referrals from him for SSASs.   Only the Danelaw Pension Scheme actually proceeded.  The Respondent states in submissions that it did not become aware of questions regarding the honesty and integrity of Clive Burrows until October 1998.  I accept this account.

42. The evidence indicates that Mr Hogan had been warned about Clive Burrows at the end of April 1998.  Thus, the Managing Directors had been given notice about Clive Burrows by, at the latest, the end of April 1998.  They did not consult The Respondent in connection with this warning.  They chose to ignore this warning.   Indeed it was only in response to The Respondent’s letter of 4 September 1998 that Mr Smith and Mr Hogan held the meeting with Clive Burrows on 11 September 1998.  Clive Burrows was also employed by the Principal Employer and held a position of responsibility.   The Principal Employer was in an ideal position to form a judgement about the suitability of Mr Burrows to run the Scheme.  They did form a judgement without consulting The Respondent.

43. When the Respondent was made aware of the prospect of the Scheme being involved in a loan, it contacted Clive Burrows repeatedly and advised him that the details of any loan needed to be reported to the Inland Revenue within 90 days.  The Respondent is not responsible for the fact that the Loan breached the Inland Revenue Limits.  Indeed, The Respondent negotiated with the Inland Revenue to try to avoid the withdrawal of the Scheme approval.  The Respondent is not responsible for the late reporting of the Loan to the Inland Revenue.

44. The Respondent ceased corresponding with Clive Burrows in May 1998 after he failed to respond to letters.  This was only seven months after the date of execution of the Trust Deed.  Thereafter all contact was with either the Principal Employer of the Managing Trustees.  As at May 1998 The Respondent was not aware that Clive Burrows had bee suspended as an IFA.  Accordingly I do not criticise The Respondent for continuing to deal with Clive Burrows up to that time.  Indeed Mr Smith, as a controlling director of the Principal Employer, continued to employ Clive Burrows until 11 September 1998.   In conclusion, I do not uphold the complaint that The Respondent continued to deal with Clive Burrows after he had been suspended as an IFA rather than communicate with the Managing Trustees.

45. The Respondent’s letter of 4 September 1998 asked the Principal Employer to produce documentation to substantiate the claim that their representative had advised the Principal Employer and the Trustees in relation to the Loan.  No such documentation has been submitted.  I am not satisfied that any such advice was given by the representative.  Nor am I satisfied that the representative directed or advised Clive Burrows in any way which contributed to the Managing Trustees entering into the Loan or making the investments in Phoenix Moulding.

46. Mr Smith alleges that he did not receive a copy of the Rules prior to entering into the Loan.   I note that The Respondent states that as a matter of practice, rules are issued along with a trust deed for signing.  I also note that The Respondent states that the Rules were issued to Clive Burrows as agent for the Managing Trustees on 25 February 1998.   My conclusion is that the Rules were issued and that if they did not reach Mr Smith this was because of default by his agent and not by the Respondent.

47. In the Application for Approval, the Normal Retirement Age (NRA) under the Scheme is stated to be within the range of 60 to 75 years.  The announcement to Mr Smith quoted in paragraph 27 says his NRA under the Scheme is 75.  I accept this as accurate so that his normal retirement date under the Scheme would be in 2007.   Mr Smith claims that he took early retirement prior to the appointment of the liquidator.   The Respondent has no records supporting this claim.  The claim is also denied by Mr Hogan.   Mr Smith sees support for this claim in the letter from Langley and Partners quoted in paragraph 29.  The company referred to in this letter is not the Principal Employer.  There is no evidence that there are any employers participating in the Scheme in addition to the Principal Employer.  Mr Smith also refers me to the Benefits Agency Statement.  The relevant information in the Benefits Agency Statement is contained in paragraph 31 above.  There is no reference to the Principal Employer in the benefits Agency Statement.

48. As a finding of fact I conclude that no application for early retirement in respect of Mr Smith was received by Mr Hogan, The Respondent or the Principal Employer prior to the appointment of the liquidator.  Mr Smith was in an ideal position to ensure that any such application for early retirement was properly submitted and documented.

49. In conclusion I do not accept that The Respondent breached any of its duties under the Trust Deed.  Neither do I accept that The Respondent is responsible in any way for the failure to administer the Scheme in accordance with the Scheme and Inland Revenue rules.  I do not accept that The Respondent was under any general duty to supervise Clive Burrows.   I do not accept that The Respondent continued to deal with Clive Burrows while it was aware that he had been suspended as a IFA.  I do not accept that The Respondent refused to help or advise in an attempt to cover up its failure to administer the Scheme properly.  I do not accept that The Respondent failed in any duties regarding Scheme investments.   In particular, the documentation for the investments in Phoenix Moulding is incomplete.  The documentation in respect of the Loan is also incomplete.  On the basis of the evidence before me, I do not accept that The Respondent is responsible in any way for the failure to document these transactions fully or for making either of the investments in the first place.  I do not accept that The Respondent failed to supply the Managing Trustees with a copy of the Rules of the Scheme.  I do not accept that Mr Smith was granted early retirement under the Scheme in 1998 prior to the appointment of the liquidator.  I do not uphold the complaint against The Respondent on any ground.

DAVID LAVERICK

Pensions Ombudsman

7 November 2003
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