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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr I Q Jones

	Plan
	:
	The James Hay Personal Pension Plan  

	Respondent
	:
	James Hay Pension Trustees Limited, the trustee and administrator of the Plan (JHPT) 


MATTERS FOR DETERMINATION 

1. Mr Jones complained of maladministration by JHPT, in that they delayed investing a transfer payment from his previous pension scheme. He says this caused him financial loss, because stock prices had increased by the time the stock was purchased. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Jones applied for a self-invested personal pension plan (SIPP) subject to the underlying legal framework of the Plan. His application form and investment instructions were received by JHPT on 10 September 2001.

4. On 12 September 2001, JHPT returned the discharge forms relating to his previous pension scheme (which had also been sent to them) directly to the provider, Alba Life, and requested payment of the transfer value by cheque. It is not disputed that the parties knew from an early stage that this method of payment had been selected. 

5. The previous scheme was the Quayle Munro Limited Retirement Benefits Scheme. 

6. The business had been placed with JHPT on the recommendation of an independent financial adviser, Mr S. Mr S handled the correspondence and liaised with JHPT on Mr Jones’s behalf. 

7. On 12 September JHPT also wrote to Mr S, confirming various matters. As far as is relevant here, JHPT said:

“Upon receipt of the above outstanding requirements, investment and benefit payment can commence as instructed.”

8. On 18 September, Mr S asked JHPT to telephone him to let him know when the cheque for the transfer value was received. On 25 September, he wrote to JHPT again, stating, “I have been chasing the cheque for the transfer value and have been told that this should now be with you. I would be grateful if you could telephone to confirm this.”

9. The following is the text of a file note submitted by Mr S:

“Telephone conversation with [LS] 9.30 am 26th Sept 2001.

I had telephoned [LS] on a number of previous occasions, concerned that investments should be made immediately the cheque for the transfer value was received.

She told me that nothing had been received so far and suggested that I call back in the afternoon after banking was completed by 1 pm. I confirmed, once again that as soon as the cheque was received investments could be made.

I telephoned once again at 2.30 pm to be told that the cheque had still not arrived.

All other application forms have been received and investments can commence immediately upon receipt of the cheque …”    

10. Mr S then wrote to JHPT later that day stating, among other things, 

“I was reassured by the fact that you can arrange the investments as soon as the cheque is received. Could I ask you to treat this as a high priority.”

11. Also on 26 September, Mr Jones sent a fax to Mr S, informing Mr S that he would be out of the country for the next fortnight. Mr Jones said:

“As I mentioned over the telephone this morning I have been somewhat frustrated by the slow movement of what is a large sum of money [£1.696M] between James Hay and Alba Life. I would like the securities to be purchased immediately. The markets are all over the place but there has been a significant bounce in the last few days of the sort of stocks I would have been buying and I have lost out as a result.” 

12. The following is the text of another file note submitted by Mr S:

“Telephone conversation with [LS], 9.15 am 27th September 2001.

I telephoned [LS] who told me that the cheque had now been received but investments cannot be made since the tax free certificate had not been received from Alba Life. This contradicted what she had told me the previous day. 

I believed that Quayle Munro would have file copies and asked if these were faxed if could proceed immediately. [LS] said that she could arrange this.

I immediately telephoned [Mr O] who had copies on file. He will fax them direct to [LS].

At 11.30 I telephoned [LS]. She said that she had received [Mr O’s] fax and investments were now being arranged …” 

13. On 27 September, JHPT wrote to Mr S confirming receipt of the cheque for £1,696,137.54, and stating:

“This money has been banked into the client’s designated trustee bank account. Please note that upon clearance of funds benefits and investments will be made as instructed.”

14. The following is the text of another file note submitted by Mr S:

“Telephone conversation with James Hay, 9 am 28th September 2001.

“I telephoned [LS] who was not available; spoke to one of her colleagues who told me that all the investments had been arranged with the exception of …”
15. JHPT sent a fax to Mr S on 4 October 2001 confirming that they had paid the tax free retirement cash sum directly to Mr Jones’s nominated bank account. JHPT went on to seek clarification from Mr S regarding certain of the investment instructions; in particular, JHPT said that they appeared to have received instructions to invest more money than remained available after the tax free cash had been paid. Mr S replied by fax later that day, clarifying the instructions.

16. On 5 October, Mr S sent a fax to JHPT’s Managing Director, complaining of a delay in making investments. The following is the text of another file note submitted by Mr S:

“Telephone conversation with [Mr M], James Hay, 10.30 am, 5th October 2001.

[Mr M] telephoned me in response to my fax … he said that the reason for the delay for implementing investments was that James Hay were waiting for the cheque to clear. He offered no explanation as to why everyone else involved had been led to believe that investments had already been made, or why we were not informed of this possibility previously … I was told that James Hay do not book deals by telephone!” 
17. Mr S wrote to Mrs R, JHPT’s Managing Director, complaining along the lines of the above. On his return to the UK, Mr Jones wrote a separate letter of complaint to her. The following is an extract from Mr Jones’s letter:

“I … have discovered that … the funds … were not invested immediately in the market contrary to the direct instructions I gave [Mr S] which I understood were passed on to you at the time. 

I find it astonishing that no action was apparently taken until 5 October when the market had moved significantly higher …

Various conversations regarding the need for immediate investment took place between my colleague [Mr O] and members of your company and likewise between [Mr S] and your firm.

As far as I can understand it, no attempt was made to seek special clearance on these funds (although it would have been reasonable to do so in view of the anxiety to invest) and I cannot understand why in any event it took so long for you to implement the purchase directions even after the money must have cleared, or was in the process of clearing.

I believe that I have lost significantly as a result of your failure …”   
18. JHPT denied liability, saying that they had followed their normal procedures and that there were no delays. This prompted a much longer letter of complaint, dated 24 October 2001, from Mr S to Mrs R. During this period it appears that evidence was sought from Mr O, who produced an initialled “Timetable of events” dated 12 October 2001. As far as is relevant here, Mr O recorded:

“27/9/01 am – QML fax a signed tax free cash certificate plus transfer form to James Hay and send out originals by post. QML speak to [C] in ‘New Monies’ at James Hay who say that this will enable them to commence dealing.

27/9/01 pm – in response to [Mr Jones’s] telephone call … I call [Mr S] who reports that dealing will commence this afternoon.

28/9/01 am – I call [Mr S] who tells me that dealing did not in fact commence yesterday afternoon but will be starting today in accordance with an agreed programme.” 

19. In his above letter of complaint to Mrs R, Mr S claimed that: 

“Later that morning [27 September] [Mr O] telephoned [C] in New Monies Department who confirmed that everything had been received and investments would be made that day”.
This claim was later repeated by Mr Jones in his detailed complaint to the Pensions Ombudsman. 

20. Mr S also made reference to JHPT’s letter of 12 September 2001:

“which states in paragraph 6 that upon receipt of application forms for the remaining investments and the cheque, investment could proceed.”

21. With regard to the delivery of the cheque, Mr S said:

“[it] was sent by recorded delivery and signed for at 8 am by a member of your staff. A cheque for nearly £1,700,000 lay in your offices for over 24 hours and no action was taken.”

22. With regard to the above points, JHPT responded:

· Because the cheque did not come in the morning post it did not reach the appropriate team until after 2 pm and accordingly was passed to the Banking Team for paying in the following day.

· LS does not accept that she informed Mr S that investments would be made as soon as the cheque was received. “This is something it would be impossible to do as we would have to draw cheques to accompany the application forms and we cannot do this on uncleared balances.”

JHPT considered that the only delay was from 3 to 5 October, and this was caused by the need to seek clarification of the investment instructions. In conclusion, JHPT said:

“With respect, had time been so critical you could presumably have arranged telephone deals yourself rather than proceeding through the written application route with its inherent delays.”    

23. Mr S continued to press his complaint. On 12 November 2001, he wrote to JHPT alleging that the delay had cost Mr Jones £66,106, based on changes in unit prices between 27 September and the dates on which investments were actually made. He said:

“As early as 12th September, we were informed, in writing, that as soon as the cheque was received investments could proceed”.
Mr S also claimed that:

“It is standard practice throughout the financial services industry to arrange investments on the day cheques are received. It would be reasonable to expect James Hay to do this also.”   

24. In reply to Mr S’s second point, JHPT said:

“With respect, it is not standard practice to arrange investments when you do not have the money to do so. We have to wait until a cheque is cleared before we can write a cheque to cover investments. If for whatever reason the cheque did not clear then we would be personally responsible for making good the shortfall. That is not a responsibility we can possibly accept or undertake. The standard practice to which you refer is, with respect, not applicable to our circumstances. I presume you are referring to the fact that financial institutions apply units on the day the cheque is received. They are willing to take the financial risk because they are obtaining funds under management – that is not the position we are in.”  
25. Mr Jones then made his complaint to the Pensions Ombudsman.

Additional submissions

26. JHPT denied maladministration, and sent the following summary of events and commentary:

Response of James Hay Pension Trustees Ltd to Complaint by Mr I Jones 18.2.02

1. The name of the Plan for marketing purposes is The Standard Life Self Invested Personal Pension. It is, however, legally the James Hay Personal Pension Plan and the Scheme Rules, Trust Deed and Deeds of Amendment are attached hereto as is the Explanatory Booklet.

2. The events in chronological order are listed below (our letter of 10 October 2001 refers - copy attached Document 1).

(i) Application form to establish Plan received 10 September 2001 from Standard Life. This also had attached letter from IFA containing investment instructions.

(ii) 12 September 2001 we wrote to the Scheme from which the transfer was being obtained requesting the transfer cheque. This Scheme was administered by Alba Life.

(iii) 26 September. Letter dated 24 September 2001 received from Alba Life on behalf of transferring scheme enclosing cheque for £1,696,137.54 by Recorded Delivery. There is no note on the envelope when it was signed for. James Hay has four offices in Salisbury and post is distributed from the main office to the satellite offices (which includes the SIPP Department) twice during the day - in the morning and afternoon -depending upon when the post is received. This letter and cheque must have been received after the normal morning post delivery so would have gone across to the SIPP Department in the afternoon - probably about 2.00pm - with the second delivery of the day and was passed to the administration processing team.

(iv) Cheque passed to banking team either late 26 September or early 27 September (cheques cannot be banked after 3.30pm).

(v) 27 September. Cheque banked in client's designated Royal Bank of Scotland account.

(vi) 27 September. IFA informed of receipt of cheque. Our letter stated investments and benefit payments would be made on clearance of funds (copy letter attached Document 2).

(vii) Cheques take 4 working days to clear so a cheque banked on 27 September, would with the intervening weekend, clear on 3 October. (Copy bank statement attached Document 3).

(viii) 28 September. IFA made investment of £80,000 in Edinburgh Fund Managers by reserving units with them by telephone.

(ix) 4 October. Tax free cash of £212,463.28 sent by telegraphic transfer to member's personal bank account. Fax dated 4 October sent to IFA confirming this, also querying investment instructions since these totalled more than the amount available for investment (copy fax attached Document 4).

(x) 4 October. IFA confirmed by telephone Perpetual investment not to proceed. Despite the allegation by the complainant, the IFA had not previously clarified his investment instructions in this respect.

(xi) 5 October. £717,000 telegraphically transferred to Brewin Dolphin.

(xii) 5 October. James Hay made remaining investments as per IFA's instructions by posting application forms, which had been completed by the IFA, by first class post with cheques attached to the relevant investment houses.

(xiii) The amounts and investment houses were as follows:-

£80,000.00 lnvesco GT £80,000.00 Scottish Widows £160,000.00 Fidelity

£160,000.00 Standard Life

All except Standard Life were investments in unit trusts or OEICS. Such investments are usually made, where speed is required, directly by the IFA telephoning the investment house and reserving the appropriate number of units. Investment houses will in respect of unit trusts and OEICS accept such telephone instructions from regulated IFAs, and units are then reserved by them on the date the instruction is given. We then arrange for payment when the contract note is sent to us. This process is referred to on page 21 of the Explanatory Booklet (last paragraph). The IFA reserved such units with Edinburgh Fund Managers on 28 September but chose to proceed via the application form route for the other unit trusts/OEICS which necessitates a cheque drawn by ourselves being sent with the application form to the investment house by post, a process which inevitably takes several days longer.

The Standard Life investment could not have been dealt with in this way because it was an investment in the life insurance company itself through a Trustee Investment Plan. No insurance company will accept telephone dealing in respect of the purchase of units so this would have required the completion of an application form and a cheque.

(xiv) We had to wait for the transfer cheque for £1,696,137.54 to clear through the banking system before we could draw our own cheques for the individual investments or send monies by telegraphic transfer. This is a basic principle of banking.

The complainant misunderstands our role when he states at the bottom of page 4 of his complaint that he is advised by his IFA that it is standard practice throughout Financial Services to arrange investments the day cheques are received. This may be the case for cheques sent to investment institutions because they are willing as a commercial decision to allocate units before the cheque has cleared. We are not an investment institution, only an administration company. Nothing is being invested in us. We have no funds. We cannot, and cannot be expected, to operate on this basis.

(xv) Once the cheques and application forms are posted to the investment houses, the matter is out of our hands. The blame the complainant seeks to attach to us for the date of the Invesco GT investment is therefore misplaced. We always use first class post, but even this can, in our experience, sometimes take more than one working day to reach and be processed by the investment house. We list below the dates units were allocated from the contract notes received from the investment houses.

Edinburgh Fund Managers - 28 September (units reserved by IFA by telephone on that date)

Standard Life
8 October

Scottish Widows 9 October

Invesco GT
12 October

Fidelity - no knowledge - no contract note received (Fidelity invariably send this direct to the IFA)

(6 and 7 October was a weekend).

(xvi) The complainant states that his IFA was told the investments would be made as soon as the transfer cheque was received.

The IFA's undated file note (copy attached Document 5) appears to attribute statements to one of our administrators, LS, in an alleged telephone conversation on 26 September 2001. These are categorically denied. The administrator is prepared to swear a statutory declaration to that effect. The position is as set out in our letter to the IFA dated 27 September which makes clear investments would be made on clearance of funds (copy attached Document 2)

SCHEDULE OF EVENTS

1.
Papers for setting up Plan (including investment instructions from Financial Adviser) received from Standard Life - 10 September.

2. Plan set up and transfer from Alba Life requested - 12 September.

3. Letter to Financial Adviser requesting application forms for investments outside Standard Life - 12 September.

4. Brewin Dolphin client agreement (dated 13 September) received for our completion -17 September.

Agreement returned to Brewin Dolphin - 20 September.

6. Instructions to transmit funds to Brewin Dolphin received - 25 September.

7. Amended investment instructions received from yourself - 25 September.

8. Cheque for £1,696,137.54 received from Alba Life (envelope date stamp 24 September, sent by Recorded Delivery, not received until pm 26 September).

9. Cheque banked 27 September.

10. Financial Adviser placed a deal with one investment house - 28 September.

11. Cheque cleared - 3 October (4 working days - weekend intervening).

12. Tax free cash paid 4 October.

13. Clarified with Financial Adviser which investments required (these exceeded amount available) - 4 October.

14. Investment application forms signed and cheques sent to investment houses - 5 October.

15. Monies sent to Brewin Dolphin (TT) - 5 October.

************************

27. Mr Jones gave a lengthy reply in which, essentially, he repeated his complaints of delays and misinformation on the part of JHPT. He questioned why there was a prior need for the cheque to clear, given that deals could be booked some days in advance, by which time a cheque from a leading financial institution could expect to have been honoured. 

28. JHPT said that, as trustee of the client’s fund, they were legally liable to make payment. They could not therefore instruct a stockbroker to purchase shares for a client until cleared funds for the purchase are in the client’s account. JHPT said it was not their role to underwrite liability with their own resources, because they were an administration company only.

Relevant documentation

29. The following is an extract from page 21 of JHPT’s explanatory booklet entitled “The James Hay SIPP”.

“Investment process

When you join the Plan all contributions and transfer values received are paid into a specifically designated Member’s bank account with the Royal Bank of Scotland to receive and pay monies as required. Monies will start to earn interest as soon as they are cleared in your account.”

In a later section of the booklet, describing a separate share dealing service available on application, the following statement appears:

“James Hay will make payment on each purchase to and receive payment on each sale from the Stockbroker. Please note that it is important to ensure that there are sufficient funds available to complete a purchase.”    

30. Neither party submits that the specific issue of when investments will commence vis-à-vis receipt of a cheque is addressed anywhere in the Plan documents.

31. In response to questions from my Office, JHPT said:

· JHPT held no record of the alleged conversations between LS and Mr S on 26 and 27 September 2001.

· This was the first occasion on which Ms S had introduced this type of business to JHPT.

· Mr Jones was treated no differently to any other client. Ms S could have made an official request to JHPT’s Managing Director for concessionary treatment, but did not do so. It is doubtful that such a request would have been agreed. Indeed, it is possible that HM Revenue & Customs would have construed such an exercise as amounting to a loan, and therefore contrary to the Plan rules.     

· JHPT asked Alba Life to send a cheque, which they said was a commonly accepted procedure. No specific payment instructions were given by Mr Jones or the trustees of the Quayle Munro Ltd RBS and, in the absence of such instructions, JHPT would always ask for a cheque. Mr Jones, or anyone else acting on his behalf, could have given Alba Life different payment instructions.

· LS was no longer employed by JHPT or any associated company.  

32. Mr Jones said (through his solicitors):

· The above extract from the SIPP booklet does not deal with the specific issue which is the subject of this complaint.

· If JHPT had not been in a position to invest immediately, they should have made this clear to Mr Jones or Mr S, when an alternative method of payment could have been arranged.

· There were two independent witnesses (Mr S and Mr O) who would say that, in telephone calls to JHPT, “it was made abundantly clear that it was expected that investments should be made on receipt of the cheque.”

· The points made by JHPT about standard practice and procedure “are neither here nor there” given the alleged assurances given to Mr S and Mr O that funds would be invested without delay.

33. At this point Mr Jones’s solicitors suggested that an oral hearing might help to resolve the disagreements over what was said to Mr S and Mr O. My Office invited Mr S and Mr O initially to submit summaries of the evidence they would present, were an oral hearing to be called.

34. The following statements were then submitted:
Client:

Ian Jones

Matter:
Fund Transfer Dispute

Matter No:
JON/59/1

SUPPLEMENTARY PRECOGNITION

OF Mr O

TAKEN BY TELEPHONE ON 21 SEPTEMBER 2006

I confirm that the attached Precognition taken from me on 26 November 2001 accurately reflects my recollections regarding the setting up of Ian Jones' SIPP and the investment instructions in relation to that. I confirm that I had one telephone conversation on 27 September 2001 with C in New Monies at James Hay and that she told me that they now had all that they required to enable them to commence dealing. My reasonable inference from that was that they would immediately instruct the purchase of investments.

Client:
Ian Jones

Matter:
Fund Transfer Dispute

Lawsoft:
JON/59/1

PRECOGNITION

of [Mr O] taken by MICR on 26 November 2001 at Quayle Munro's offices at 2:30pm

The fax which I sent to Ian Jones on 10 October 2001 summarises the events relating to the pension transfer. The chronology of events is as follows:

5 September 2001:-

I signed the withdrawal form for Alba Life in my capacity as trustee of the Quayle Munro Limited Retirement Benefits Scheme. That day, Mr S or one of his staff came to our office in person and collected the Alba Life withdrawal.

12 September 2001:-

I understand that James Hay forwarded the withdrawal form to Alba Life - I have seen a copy of James Hay's letter dated 12 October 2001, which requests the transfer to take place. I do not know where the Alba Life withdrawal form was between 5 and 12 September 2001.

21 September 2001:-

James Hay sent to Mr S, and then Mr S sent to me, confirmation of the transfer request including a copy of the withdrawal form. Alba Life was investigating what was happening with the transfer. Alba Life advised me that they received the withdrawal request in 14 September 2001. On 21 September 2001 Alba Life sold the units to fund the transfer.

24 September 2001:-

Alba Life sent the cheque to James Hay by recorded delivery. It is possible that 24 September 2001 was a Glasgow public holiday, so the letter containing the cheque may not actually have been posted until 25 September 2001.

26 September 2001:-

There were two other forms involved, which were signed by me on 26 September 2001. The first was a tax-free cash certificate, and the second was a transfer form. Both these documents were produced by James Hay.

27 September 2001:-

I faxed the tax-free cash certificate and the transfer form to James Hay at around 11:55am.

C, James Hay, advised me by telephone that James Hay now had all that they required to enable them to commence dealing. I do not have a contemporaneous note of this phone call, but I have a note made shortly after, and I recall this conversation.

At lunchtime, Ian Jones was travelling, but I overheard him calling his secretary to ask if dealing had started. I noted that Ian Jones was very anxious to ensure that dealing had started, and therefore I called Mr S to find out what the position was. I did this simply so that we would have an answer for Ian Jones when he called back. Mr S told me that he believed dealing would commence that afternoon (27 September 2001).

28 September 2001:-

This was a Friday. In the morning, I called Mr S again, as Ian Jones was to be on holiday the next week. Mr S said that dealing had not commenced yesterday (27 September 2001) but would commence that afternoon (28 September 2001). I had no reason to doubt Mr S, and he appeared perfectly confident in what he was telling me, so I took no further action after this point.

Client:
Ian Jones

Matter:
Fund Transfer Dispute

Matter No: JON/59/1

SUPPLEMENTARY PRECOGNITION OF MR S

TAKEN ON 21 SEPTEMBER 2006

I have considered the terms of my Precognition of 23 November 2001 which is attached and confirm that I stand by everything stated there. I have 26 years of experience in the financial services industry. I became an IFA in 1987 with Sedgwick Financial Services where I became Assistant Director and left there in 1994 to run my own business as an IFA. I provide personal financial planning advice to high value clients. I advise on Investment, Inheritance Tax Planning and Pensions including SIPPs.
I met Ian Jones six years ago. I took over his pension planning and Inheritance Tax advice. I advised that he should transfer out of the Quayle Munro Company Scheme with a view to his retirement working part-time initially. If he took his funds out into a SIPP, he would have an entitlement to take out tax free cash. If he had stayed in the Quayle Munro Scheme and drawn benefits, he would have had to pay £84,800 tax. The SIPP also had the advantage of preserving the benefits for his family. I wrote a report for him on financial planning in June 2001 and a decision was taken by him to make the transfer into the SIPP on 2 August 2001 at a meeting I had with him. We got the various application forms and discharge forms completed. I recommended James Hay because they were the nominated administrators for the Standard Life SIPP which I recommended. I had respect for the Standard Life representatives and products. I had encountered problems with other pension trustees and I was happy in the circumstances to give James Hay a try. The forms were completed and forwarded to Standard Life by me on 29 August 2001. They would have passed them to James Hay as the administrator. This was entirely standard practice and it would be normal in these circumstances for the SIPP Trustees to deal with collecting the funds. At this stage, before 11 September, there was no particular urgency. However, after 11 September 2001, I met with Ian Jones on 13 September and we agreed that the markets were under valued and the aim should be to invest the SIPP funds as quickly as possible. I spoke to LS at James Hay on 12 September 2001 and she told me then that as soon as the cheque from the Quayle Munro Scheme was received, investment would commence. There was a short delay in the Quayle Munro Scheme administrators issuing a cheque to James Hay and in the meantime, by 25 September 2001, the markets had fallen further. I got confirmation that a cheque for around £1.7 million from Alba Life was issued on 24 September 2001. Instructions had been provided to James Hay regarding the breakdown of investments and they were aware that Brewin Dolphin had been instructed as brokers to place some of the investments. Other investments were to be placed with Fund Managers. I know that they had all the relevant application forms and as soon as they got the cheque, the investments would be placed. All they had to do was send the completed application forms to the Fund Managers and a fax to Brewin Dolphin. I have a lot of experience of moving pension funds around and a cheque is the normal method of transfer. It is normal in our industry for investments to be arranged as soon as a cheque is to hand. All that James Hay's administrators would have to have said to Brewin Dolphin was that they had a cheque and that the investments would have been placed. Payment in respect of investments will be made on a deferred basis, usually T + 5, so there will be 5 days for the cheque to clear and for payment to be advanced. I have never in all my career seen a cheque from a Pension Fund bounce. It is not worth considering. For a cheque to bounce, the fund would have to be insolvent. Even in that event, if the cheque bounced, all that James Hay would have had to do is to cancel the investment instruction and we could have looked to Alba Life in respect of the cancellation charges. If investments had been instructed, they would have been placed by Brewin Dolphin that day at that day's prices. It was up to James Hay to give the instruction. This is confirmed in their documentation and was agreed when the application forms were submitted. I was not to have anything to do with the funds, so I was not in a position to instruct investments. I was told that as soon as the cheque was received, investments would be instructed as was Mr O.

Following a telephone call with Ian Jones on 25 September 2001 when he stressed the importance of immediate investment, I telephoned LS at James Hay on 26 September at 9.30am and again at 2.30pm and she confirmed that they had not yet received the cheque. This is despite the fact that the recorded delivery had been signed for by James Hay at 8.30am and the cheque was clearly in their offices. When I called at 9.15am on 27 September, she said that the cheque had been received, but that a Tax Free Certificate was not available despite the fact that she had said on 26 September that they had all the paperwork. I arranged for Mr O to fax the Certificate and when I spoke to her again at 11.30am, she confirmed that she had received the cheque and forms and the investments were being arranged. With regard to James Hay's letter of 27 September, I did not receive this until 6 October and by that stage had initiated the complaint procedure. I have doubts regarding the dating of that letter.

Client:
Ian Jones

Matter:
Fund Transfer Dispute

Lawsoft:
JON/59/1

PRECOGNITION

of Mr S, Independent Financial Advisor, taken on 23 November 2001 at 11 am

My letters dated 24 October 2001 to Mrs R, Managing Director, James Hay Pension Trustees Limited ("James Hay") and 12 November 2001 to Mr B, director, James Hay, set out the position as I understand it.

12 September 2001:-

LS, James Hay, confirmed to me by letter that as soon as James Hay received the cheque for around f1.7 million from Alba Life, investment would commence.

LS was the person at James Hay to whom I spoke most in the early stages of the transaction.

26 September 2001:-

James Hay received the cheque by recorded delivery at 8am. I know this from checking with the Post Office. I telephoned LS early that morning and was told that the cheque had not been received by James Hay.

27 September 2001:-

I telephoned LS who advised that the cheque had been received, implying that it had been received on 27 September. On the morning of 27 September, LS advised me by telephone that the documents were incomplete. Mr O ("AATO"), Quayle Munro, faxed his file copy documents (additional forms confirming the tax-free cash and other documents from the trustees of the existing Quayle Munro scheme) to LS. AATO as told over the telephone by C in the new monies department of James Hay that investments would be made that day, 27 September.

28 September 2001:-

9am - I was told over the telephone by an employee of James Hay that all the investments had been made except for the investment in Edinburgh Fund Managers North American.

9:15am - I booked the Edinburgh Fund Managers North American deal myself

pm - Brewin Dolphin called me to advise that they had not received investment instructions.

4 October 2001:‑

I received a fax from James Hay querying the investment instructions.

5 October 2001:‑

I faxed the managing director of James Hay expressing my great concern at the delay.

10:30am - CM, James Hay, telephoned me advising that it was James Hay's practice not to make investments until cheques had cleared. I strongly disagree with this. In my opinion, it is standard practice in this business to arrange investments on the same day. Had James Hay told us earlier that it was necessary to wait for cheque clearance, we would have organised a telegraphic transfer. My compliance director, has told me that James Hay's practices in this matter are not standard. He feels that the Ombudsman would find in favour of Ian Jones.

Loss

Around the end of September and beginning of October, the markets were rising. Everyone was aware of this. James Hay should have been aware of this given the nature of their business. The effect of their failure to make the investments immediately is that the money invested by Ian Jones bought fewer units and shares than it would have done had it been invested on the same day.

My best estimate of Ian Jones' loss is £66,000. This is the difference between the unit prices on 27 September, when I consider the investments should have been made, and the dates (between 5 and 12 October) on which the investments were actually made. I consider that James Hay should acquire additional shares on behalf of Ian Jones to bring his total up to the number of shares and units which his money would have bought on 27 September.

Ian Jones's instructions were to invest as follows:-

Around £717,000 - Stockbroker manager service with Brewin Dolphin

Around £300,000 - Standard Life Commercial Property

Around £242,000 - in cash to allow for payment of tax-free cash 

Around £83,000 - Edinburgh Fund Managers North American 

Around £80,000 - Fidelity Special Situations

Around £80,000 - Fidelity Managed International

Around £80,000 - Invesco GT International Inc.

Around £80,000 - Scottish Widows European
Errors/inconsistencies in information provided by James Hay

· That the cheque was not received until the afternoon of 26 September - I know from inquiring with the Post Office that cheque was received at 8am on 26 September 2001.

· That James Hay have denied any knowledge of the telephone conversations I had with members of their staff, and which AATO had with members of their staff.

· That James Hay insisted on having to wait for a cheque to clear - had this been the case, James Hay should have told us this at the outset, so we could have made special arrangements.

· That they deny that in their 12 September 2001 letter they said that investments would be made when the cheque was received.

· That, in their 11 October 2001 letter, James Hay say they were aware of the urgency of Ian Jones' instructions, but in their letter of 2 November 2001, they say that that "matter proceeded on an entirely normal basis".

File notes/records

I suspect that James Hay probably do not record their calls. When calling them I have certainly never received any message, recorded or otherwise, to indicate that calls were recorded. I also suspect that James Hay may not have kept file notes of the conversations AATO and I had with their staff. I have comprehensive file notes and records of all my correspondence with James Hay.

Previous Dealings/Reputation

I have dealt with James Hay perhaps six times prior to this matter. I had never had any difficulties with them previously. My previous dealings with them concerned lower amounts of money, and did not take place in unusual market conditions. These dealings were enquiries about procedures for setting up S.I.P.P's.

In my opinion, it is possible that, had Ian Jones' transaction taken place five months earlier, a delay such as occurred in this case might not have made a difference. The urgency of this matter was, however, emphasised to James Hay by telephone and in writing.

James Hay has a relatively good reputation in the market, although they may be perceived as "wooden". It is possible that they have stuck in their ways. This might explain why they would wait for a cheque to clear while other similar firms in the market would provide for accelerated cheque clearance. I know that Brewin Dolphin were surprised at the lack of accelerated cheque clearance. I think that Brewin Dolphin would be prepared to help in this matter if required, as I know that they were less than impressed with James Hay in this matter.

***********************
35. My Office also asked Mr S to explain why he did not “book” the other deals himself once he knew that the cheque had been sent, or that it had been received, as he had in fact done for the one investment mentioned above. Mr S did not reply. 

36. JHPT said that the above statements did not cause them to alter their position, which was to “defend this claim vigorously”. JHPT submitted that: 

· It was up to each financial institution to make its own commercial decision about when to allocate fund units, but repeated that JHPT was not an investment institution, and had followed a basic principle of banking in waiting for funds to clear. 

· Mr S appeared mistakenly to have assumed that their SIPP package was no different from a personal pension with an investment institution.

· Mr S’s claim in his precognition that, on 28 September 2001, he was told by JHPT that all but one of the investments was made, was thrown into doubt by the fact that these other investments were not made until 5 October. JHPT therefore failed to see why anyone in its organisation should have confirmed on 28 September that investments had been placed.

· Mr S and Mr Jones appeared to want to judge JHPT against their experiences of other areas of the industry, and it was “more than a little unfair” that they should then make assertions about how James Hay should be operating. 

· JHPT felt that an oral hearing should not be held, firstly because “all the arguments are well documented and the issues clear” and secondly because LS, who was allegedly involved in most of the disputed telephone calls in 2001, had left their employment in 2003.

37. My Office asked JHPT if they could try contacting LS. JHPT said that they believed that she had married and moved soon after leaving their employment, but the address they held in their records was her address when her employment commenced. Letters were sent to this address by recorded delivery but were not accepted.   

38. There is also the question of why the cheque was not banked until 27 September 2001, despite having been received by JHPT on the 26th. In one of his early letters of complaint, Mr S says that the cheque was sent by recorded delivery and was signed for at 8 a.m. on 26 September 2001 by a representative of JHPT. And in his supplementary precognition, dated 21 September 2006, Mr S says it was 8.30 a.m. JHPT explains that it has four satellite offices in Salisbury which receive post from their main office twice a day. JHPT says that there is no note on the envelope saying when the cheque was signed for, and seems to doubt that it was received early enough to be forwarded to the satellite office housing its SIPP department in the first of the two postal deliveries. JHPT says that the cheque was received in its SIPP department about 2 p.m. on 26 September. By the time initial processing had been carried out and the cheque was passed to its banking team, it was too late for it to be banked on the 26th, as cheques cannot be banked after 3.30 pm.    

CONCLUSIONS
39. JHPT state repeatedly that its practice is to arrange investments only after a cheque has cleared. I have no reason therefore to find that this is not so. Moreover, I have examined JHPT’s internal guidance on the handling of cheques which confirms this statement.
40. JHPT’s commercial practices are for them to devise and adhere to. It is not for me to direct that JHPT should adopt or follow a different practice.

41. It only remains for me to consider whether Mr Jones (or anyone acting on his behalf) was given wrong or misleading information and, if they were, what other action might have been taken which would have avoided or mitigated the loss about which he complains.

42. At first sight, a number of people appeared to claim to have understood that JHPT would commence making investments as soon as the transfer cheque was received. However, on further inspection, it can be seen that Mr O does not assert that he was told this by anyone at JHPT. When asked about this by my Office, he says only that he was told that JHPT had all they needed to commence dealing, and that “his reasonable inference” from this was that they would deal immediately. Mr O does, however, say that Mr S told him that he believed that JHPT would commence dealing on 27 September 2001, but that, when this did not happen, dealing would commence on the afternoon of 28 September. Similarly, in his statement of complaint, Mr Jones claimed that Mr O had been told by JHPT that they would make investments “that day”, but his understanding is incorrect.

43. Consequently, the only person who might assert that JHPT said that they would commence investments “that day” is Mr S. 

44. In his precognition dated 21 September 2006, Mr S says that he spoke to LS on 12 September 2001 and she told him that “as soon as the cheque was received, investment would commence”. Previously Mr S had referred to a letter of this date from LS (see, for example, paragraph 20 above), and did not mention a telephone conversation in his initial letters of complaint.  

45. On inspection of Mr S’s file notes of 26, 27 and 28 September 2001, there is no statement in the first or last note that LS (or anyone else at JHPT) told him that investments would commence that day. His note of 26 September does however record that “all other application forms have been received and investments can commence immediately upon receipt of the cheque.” It is not clear whether this was simply Mr S’s opinion, or whether he put this to LS and, if he did, what she said in reply. It does not state that LS agreed.

46. There is a subtle difference between the last of the above notes, which presumably was made on 28 September 2001 or shortly afterwards, and Mr S’s precognition dated 23 November 2001. In the latter, Mr S states that he was told that the investments, with one exception, “had been made”. According to the note of the telephone conversation, JHPT told Mr S that these investments “had been arranged”. It seems to me that “arranging” investments is not necessarily the same as “making” them; the actual “making” might perhaps occur afterwards. According to his file note and letter of 5 October 2001, Mr S had assumed, wrongly, that JHPT was able to “book” deals.
47. The middle note is slightly less clear. Mr S says that he asked LS if investments could proceed immediately on receipt of a faxed copy of the tax-free cash certificate and, apparently, “LS said that she could arrange this.” The question arises what LS allegedly agreed to arrange. Possibly she was simply confirming that JHPT would accept a faxed copy of the certificate, rather than the original document. Alternatively, if she was talking about investments, what did she understand by “immediately”? Given JHPT’s standard procedures, if she said this, she might have meant “immediately the cheque clears”. She also allegedly said later that day “investments were now being arranged”. This is also unclear. Taken in the context of the earlier discussions it might have meant no more than that the process for arranging investments could now proceed. Mr S does not claim that LS said that investments would be made that day.   

48. I note that, on the same day, 27 September 2001, JHPT sent a letter to Mr S confirming that “This money has been banked into the client’s designated trustee bank account. Please note that upon clearance of funds benefits and investments will be made as instructed.” This raises doubts that LS would have told Mr S that investments would commence that day, i.e. before the cheque cleared. 

49. It is reasonable to assume that LS, who was authorised to prepare and issue her own letters on behalf of JHPT at the time, was sufficiently familiar with JHPT’s procedures so as not to give out plainly wrong information on such a routine matter. This view is reinforced by JHPT’s internal guidance which makes abundantly clear that the funds on the account must be cleared before investment can commence. (Although I have not seen the guidance in place at the time, JHPT say, and I have no reason to doubt, that procedures in this respect have not altered since 2001). I note here the submission from JHPT dated 18 February 2002, when they said that LS would be prepared to swear a statutory declaration denying the statements attributed to her by Mr S.   

50. To the extent that the Plan documents throw any light on the matter, the SIPP booklet states that “Monies will start to earn interest as soon as they are cleared in your account” and that “it is important to ensure that there are sufficient funds available to complete a purchase”. What conclusions might reasonably have been drawn from this? In my opinion, it seems more likely than not that investments would not be made until the funds cleared in the member’s account. There is no basis for a conclusion that the booklet might have caused Mr Jones or Mr S to believe that investments would be made immediately on receipt of the transfer cheque.

51. Mr S appears to acknowledge that he did not ask JHPT beforehand what their practice would be. He relies on what he says other investment institutions would have done. This, unfortunately, is not relevant to JHPT, which is not an investment institution. Had he done so, the possibility of payment by telegraphic transfer might have been considered. Indeed, it is not entirely clear why Mr Jones or the trustees did not instruct Alba Life to settle by telegraphic transfer anyway, given the apparent need for speed of action. 

52. Mr S has also not answered the question why he did not “book” the other deals himself, as he – apparently wrongly - claims JHPT should have been able to do. As he was very confident that the cheque would be honoured, in so doing he would have removed any possibility of further delay or misunderstanding.   

53. I have been asked to consider holding an oral hearing. In my opinion, little if anything would be gained from this, and I so decline the request. My reasons are as follows. 

54. LS has left JHPT’s employment, and reasonable steps to contact her at her last known address have been unsuccessful. Given however that the disputed events took place more than five years ago, it is doubtful whether she would now have been able to provide a reliable recollection of events, particularly without reference to JHPT’s files. I shall therefore not require JHPT to take further steps to try to locate her. I give weight to the more contemporaneous submission made less than five months later, in February 2002, that she would swear a statutory declaration denying the statements attributed to her by Mr S.

55. Both Mr O and Mr S were invited to submit statements. Mr O’s statement does not greatly assist Mr Jones, as explained above. Mr O says that his belief that investments would commence immediately was a “reasonable inference” from what JHPT told him. Mr O says that the only person actually to tell him that investments would commence “that day” was Mr S.

56. Mr S seems likely essentially to repeat what he has said before, which seems to stop short of an outright assertion that anyone at JHPT told him in terms which could not be misunderstood that investments would actually commence “that day”. 

57. In summary therefore it appears to me that, acknowledging that all parties accepted that a cheque was being used, there was simply a misunderstanding of what the expressions “investment commencing” or “investments being arranged” meant, or would be taken to mean, so far as the timing was concerned, given the overarching requirement that the cheque had first to clear. This seems to me to be a situation in which those receiving information took it to be an exact statement of the position in a way those giving the information may not have appreciated. This view is to some extent reinforced by the wording of JHPT’s letter of 12 September 2001, which said that “investment and benefit payment can commence” upon receipt of the various outstanding items. With hindsight, this statement which, perhaps like others, under this detailed scrutiny clearly lacks total precision, has assumed an importance which I do not think JHPT realised at the time might be the case.  
58. On clearance of the cheque, JHPT did indeed give immediate instructions for investments to commence, subject only to obtaining clarification of the precise amounts to be invested.

59. It remains for me to comment on the timing of the banking of the cheque. I note that, according to Mr S, LS told him at 2.30 p.m. on 26 September 2001 that the cheque had not been received. This supports JHPT’s submission that the cheque did not reach its SIPP department before about 2 p.m. I am not minded to find that failure to complete the necessary initial processing within 1 or 1 ½ hours, to enable the cheque to be banked that day, was maladministration. It was indeed banked in Mr Jones’s account the following day, 27 September 2001.   
60. In summary, I find that there was no maladministration by JHPT, and I do not uphold Mr Jones’s complaint against them. 
CHARLIE GORDON
Deputy Pensions Ombudsman

7 March 2007
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