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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr G Roberts

Scheme
:
Teachers Pension Scheme (the Scheme)

Respondents
:
Teachers’ Pensions

University of Huddersfield (the University)

MATTERS FOR DETERMINATION 

1. Dr Roberts took early retirement from the University in March 1997 but in July 1997 was diagnosed as having a brain tumour.  He believes that Teachers’ Pensions ought to have awarded him retrospective benefits appropriate to incapacity retirement in place of early retirement.  

2. Dr Roberts also says that the University could and should have changed the final date for redundancies from 28 February 1997 to 1 September following a decision of the Department for Education and Employment (DfEE) to change the implementation date of new regulations making employers responsible for the extra cost of early retirements from 1 April 1997 to 1 September 1997.  If the University had changed the date then Dr Roberts’ illness would, he says, have been diagnosed whilst he was still in employment and he would have qualified for incapacity benefits.

3. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS FROM THE TEACHERS’ PENSIONS REGULATIONS 1997

“Entitlement to payment of retirement benefits

E (4).- (1)
Subject to regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

…

(4)  In Case C the person— 

(a)  has not attained the age of 60,  

 (b)  has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment, 

(c)  is incapacitated and became so before attaining the age of 60, and 

(d)  is not within Case D,

(5) In Case D the person-

(a) has attained the age of 50

(b) has ceased after attaining that age but before attaining the age of 60 to be in pensionable employment or excluded employment,

(c) is not within Case C, and

(d) has not received and is not to receive compensation under Part III of the Teachers Compensation for Redundancy and Premature Retirement) Regulations 1997 (b) (discretionary compensation for termination), and his employer has notified the Secretary of State in writing-

(i) that his or in the interests of the efficient discharge of the employer’s functions, and

(ii) that the employer has agreed that he should become entitled to retirement benefits under this Case.”

MATERIAL FACTS 

4. Dr Roberts was continuously employed by local education authorities from 1 September 1968 until his last day of full time service with the University on 14 March 1997.  Dr Roberts was subsequently employed by the University from 14 April 1997 to 4 July 1997 under a part time hourly paid teaching contract.  

5. On 17 December 1996 the University commenced consultation on its “Voluntary Redundancy Scheme (1997)”.  At this stage, voluntary redundancies were due to take place on 28 February 1997.  On 24 December 1996 the University issued a memo regarding the Voluntary Redundancy Scheme (1997) to staff aged 50 and over with 2 years continuous service and enclosed a sample letter.  Anyone interested in applying for redundancy was required to apply in writing by 17 January 1997.  An extract from that letter reads:

“In 1994 a voluntary redundancy scheme was offered on a one-off basis, when the University’s corporate plan was modified due to changes in government policy.  The Secretary of State seeks even greater efficiency gains in future years which will have a serious adverse effect on our future funding.

The Vice Chancellor has therefore agreed that the scheme should be made available again but for a limited period only.  Further urgency has been injected by proposals to change the Teachers’ Superannuation Scheme which, if put into effect, will prevent such a scheme being offered, from 1 April 1997.  It is therefore unlikely that the University will be able to offer such a scheme again."  

6. The reference in this letter to a change in the Scheme related to a decision by the then Secretary of State for Education and Employment.

6.1. In the latter part of 1996 DfEE initiated consultations with employer associations and unions as part of its programme to amend the way in which early retirements would be funded.  In the University’s case the relevant employer association is the Universities and Colleges Employers Association (the UCEA).  The UCEA provided the University with information regarding the proposed changes in a series of ‘Updates’.

6.2. Early updates consulted on the proposal to transfer the costs of early retirements from the Scheme to individual employers from 1 April 1997.  This date was revised by way of Update 97/12, dated 19 February 1997.  Items 1, 2 (a) and 2 (c) stated the following: 

“1.
The Secretary of State will make an announcement in the House later this afternoon on the changes to TSS.  UCEA has obtained an advance copy and this is enclosed.  

2. As a result of the submissions by UCEA, CVCP and SCOP together with individual institutions and other TSS employer bodies, the Government has made the following changes to the proposals issued on 22 October 1996 (See UCEA Update 96/30):

(a) the transfer of the costs of early retirements from the scheme to individual employers will be from September 1, 1997 (not April 1):

(b) where irrevocable agreements were reached with individuals on early retirement before October 22, 1996 to take effect after September 1, 1997; the TSS will continue to meet the costs.” 

7. Dr Roberts has said, and medical reports confirm, that for about two years before his retirement he had been feeling unwell and had undergone several medical examinations without being any clearer about the cause and he concluded that he was suffering from depression and stress.

8. Dr Roberts has told me that he was finding it difficult to maintain his workload in the months leading up to his redundancy but assumed that his symptoms of depression and malaise were due to stress and he continued working, using his lunchtime to lie down and recuperate.  He was not signed off as sick by his GP during this time, and although he underwent several medical examinations they did not reveal a cause for his symptoms.

9. Dr Roberts has said that when approached about the redundancy scheme, because of his depressed state he felt he had no alternative but to accept, which he did by way of letter dated 29 January 1997.  The University agreed to release him for reasons of redundancy with his last day of service being 14 March 1997.  He was informed of his benefits by Teachers’ Pensions, who administered the Scheme on behalf of DfEE (now DfES), by way of letter dated 23 May 1997.

10. In July 1997 Dr Roberts was diagnosed as having a brain tumour and underwent neuro-surgery.

11. Dr Roberts has provided four medical reports in support of his assertion that he was not in a fit enough mental state to make a decision about retirement when he did so.  

11.1. The first report from Dr Ross, a Consultant Neurosurgeon, dated 4 July 2002 states:

“I understand that Mr Roberts is now questioning if he was in a fit state of mind to make the decision to retire voluntarily.  I cannot say that his tumour caused depressive illness nor that it would have caused him to retire in any case.  Nevertheless it is accepted that he suffered a depressive illness at that time then his decision making could have been flawed.  I think it would require expert psychiatric advice to help make a judgement in this regard.” 

11.2. The second from Dr Royle a Clinical Psychologist and dated 17 August 2002 concluded:

“Under the circumstances, I would agree with Dr Roberts that his judgment and any decisions made within those latter two years would have been affected by his cognitive and mental state at that time.  He was experiencing physical and cognitive symptoms for at least 18 months prior to the decision to accept retirement, and had followed the usual routes to identify any underlying cause…

…Given the scope of his symptoms, I was surprised that he had been encouraged to accept early retirement, rather than any acknowledgement of ill health.  I therefore fully support Dr Roberts’s claim to retrospectively change his pension.” 

11.3. The third report from Dr Dafalla a Consultant Neurologist dated 21 August 2002 says:

“…I understand now he is trying to change his early retirement pension to an ill health one.  He is claiming that he was not in a medically fit state to sign his part of the contract in early 1997 and the question is whether this tumour has got anything to do with his decision at that time.  Frontal lobe is regarded as the part of the brain that quickly and effectively orients and drives the individual with all the precepts formed from past life experience toward action that is projected into the future.  Lack of initiative and spontaneity and depression are probably the most common effect of frontal lobe disease and patients with a mild form of this disorder can exhibit and idealness of thought, speech and action though they may be tolerant of most conditions in which they are placed they may act unreasonably if irritated being seemingly unable to think through the consequences of their actions.  Also their memory may be affected.  I must say these changes are quite subtle and it may require close family members to notice them particularly if the changes are unilateral ie not both frontal lobes were involved….

…Putting all that into account it is probably reasonable to think that this brain tumour which almost certainly had been growing for some time, may be a couple of years before the patient presented to me, could in some way influence the patient’s decisions at that time.

At the time when he signed for retirement because he was feeling generally unwell, depressed and unable to cope, that was January 1997, a few months before the diagnosis was made, I am almost certain that most of the changes in the imaging and the EEG would have been detected if these investigations were done.”  

11.4. The final report from Dr Jindal dated 9 October 2002 states: 

“I am writing in support of Dr Geraint Roberts claim regarding his pension arrangements.  Currently his pension is being provided as an early retirement package.  However, at the time that he took the decision he was not medically or mentally fit to make such a decision and should have been advised to take retirement on health grounds…

…Dr Roberts had been unwell for some time before March 1997 due to a large brain tumour which at that time was undiagnosed.  The brain tumour affected Dr Roberts’ mental state and his mental capacity at that time…

…I am of the opinion that Dr Roberts’s mental state was severely impaired at the time he took the decision to take early retirement.  His mental state was impaired due to the presence of a large brain tumour which was diagnosed in late June and required neuro-surgical intervention.  I would entirely support his claim that he should have been given retirement on health grounds and support his application for his pension arrangements to be adjusted retrospectively.” 

12. In response to Dr Roberts, Teachers’ Pensions has said that Dr Roberts applied for benefits and his application was accepted under Regulation E4 (5) by reason of his redundancy.  As he retired on those grounds and his benefits have been put into payment, it is not now possible for him to retrospectively apply for ill health benefits.

13. In response to Dr Roberts’ contention relating to the University’s actions, the University says that the proposed rule change was announced on 22 October 1996 and said to come into effect on 1 April 1997 and it set its effective date for redundancy at 28 February 1997.  It further says that when Dr Roberts signed to accept redundancy on 29 January 1997 it was unaware that changes in the TPS Regulations were to be deferred until 1 September 1997.  

14. It also contends that Dr Roberts had made enquiries about the tax consequences of his decision and had accepted a short term appointment and the University had no grounds, therefore, for doubting his capacity or capability.

15. The University states that Dr Roberts had an entitlement to take benefits from the Scheme and that it was his decision to take those benefits and the University simply created his entitlement by confirming that he had been made redundant should he wish to take that entitlement.

16. In its consideration of Dr Roberts’ accusation that it should have made him aware that the rule change would be deferred, the University has said that it was not until 19 February 1997 that the Department confirmed that changes to the provisions would take effect from 1 September 1997.  As the voluntary exercise was within a week of completion, the University continued with its stated policy of effective redundancy from 28 February 1997.

17. It has added that it was under no obligation to act, it had no direction or indication from the Department or anyone else that they should complete their redundancy exercise in line with the revised timetable for the change in the regulations relating to the scheme.  

CONCLUSIONS

18. This is a very unfortunate case, in that the decision to take voluntary redundancy was made so shortly before the diagnosis Dr Roberts’ serious illness.  It seems very possible that had Dr Roberts been in employment when the diagnosis was made, he would have received benefits appropriate to his state of health.

19. However, Teachers’ Pensions are right to say that they could only provide a pension appropriate to the facts at the time that Dr Roberts’ entitlement arose.  Dr Roberts employment “was terminated by reason of his redundancy” and so his entitlement arises under Regulation E4(5).  Regulation E4(4) precludes payment of an ill-health pension to a person with an entitlement arising under Regulation E4(5).

20. I find, therefore that Teachers’ Pensions have acted quite properly, indeed in the only way that they could, in providing benefits appropriate to redundancy.

21. Dr Roberts may be under the impression that he has a contractual entitlement to his benefits under the Regulations and that if he did not enter into what he sees as a contract with Teachers’ Pensions when in a proper state of mind to do so, then the contract can be set aside.  Unfortunately this is not the correct legal analysis.  His benefits are statutory, and, as I have said, Teachers’ Pensions must put into payment the benefits appropriate to the facts.

22. Of course Dr Roberts’ employment was terminated by reason of redundancy only because he agreed that it should be.  It is true that a contract entered into by a person of unsound mind can be voided.  However, the medical evidence falls well short of establishing that Dr Roberts was of unsound mind at the time.  In saying this I do not want to belittle the seriousness of his condition as eventually diagnosed, nor am I saying that his state of mind was unaffected.  The evidence simply falls short of showing that he was unable to make proper decisions.  Indeed, it seems to me that the decision that he made was itself an entirely reasonable one given the facts available to him at the time.  

23. The matters of how to organise the redundancy scheme and of deciding what the effective date was to be were entirely for the University and I agree that it had no obligation to move the effective date of the planned redundancies to September 1997.

24. The extension to the time within which such redundancy schemes could lawfully be offered did not extend the closing date of the scheme actually offered by the University.  I cannot, therefore, identify that it was maladministration on the part of the University not to inform Dr Roberts about the revised date for implementation of the rule change.

25. I have considerable sympathy for Dr Roberts in that the timing of events has not produced the best result for him.  However neither Teachers’ Pensions nor the University are at fault.
DAVID LAVERICK

Pensions Ombudsman

23 June 2003
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