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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr V Morley

Scheme
:
Local Government Pension Scheme (“the Scheme”)

Manager
:
Cardiff County Council (“the Council”)

THE COMPLAINT (dated 8 October 2001)
1 Mr Morley complains that he has suffered injustice through maladministration by his late employer, Cardiff County Council, in that it delayed in providing him with the injury allowance to which he was entitled and failed to calculate it properly.  He maintains he sustained financial loss as a consequence and also incurred legal fees in excess of £2,500 in pursuing his claim.

JURISDICTION

2 The Council challenged my jurisdiction to entertain this complaint on the basis that an allowance awarded under the Local Government (Discretionary Payments) Regulations 1996 (“the 1996 Regulations”) does not come from the Pension Fund but from the Housing Department’s internal budget.  However, I am satisfied that the Council’s scheme, “the Injury Benefit Scheme”, falls within the definition of an “occupational pension scheme” in section 1 of the Pensions Schemes Act 1993.

LEGISLATION

3 Regulation 34 of the 1996 Regulations states:

“Loss of Employment through incapacity

(1)
If-

(a)
as a result of anything he was required to do in carrying out his work a person who is employed in a relevant employment-

(i) sustains injury; or

(ii) contracts a disease

(b)
he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease, he shall be entitled to an annual allowance not exceeding 85 per cent of his annual rate of remuneration in respect of the employment when he ceased to be employed.

(2) The allowance is to be paid by the relevant employer and, subject to paragraph (1), is to be of such amount as that employer may from time to time determine.

(3) In ascertaining for the purposes of paragraph (1) a person’s annual rate of remuneration when he ceased to be employed-

(a) the annual rate of any fluctuating element in his remuneration is to be estimated by reference to an average taken over a representative period;

(b) the annual rate of any benefit in kind included in his remuneration is to be the estimated annual value of the benefit in kind as at the date he ceased to be employed;

(c) if at the date-

(i) he had no remuneration; or

(ii) his remuneration was reduced because of absence from duty,

the annual rate is that which would have applied if he had not been absent;

(d) if at that date he was entitled to an allowance under regulation 35 by reason of   a reduction in his remuneration (whether as a result of the same or another injury or disease), the annual rate is that which would have applied if his remuneration had not been reduced;

(e) if his remuneration is calculated by reference to a rate which is not annual, the annual rate is to be derived from the applicable rate at that date; and

(f) if his remuneration is retrospectively altered as a result of a pay award, the annual rate is that based on the award.

(4)
The relevant employer may suspend or discontinue the allowance under this regulation if the person becomes capable of working again.”

4 Regulation 38 provides:

“Considerations in determining amount of benefits

(1) In determining the amount of an allowance under regulation 34 or 35 or of an allowance or lump sum under regulation 37, the relevant employer is to have regard to all the circumstances of the case, including the matters specified in paragraph (2) (except in so far as they are excluded by paragraph(3)).

(2) The matters mentioned in paragraph (1) are-

(a) any right to benefit under Part V of the Social Security Contributions and Benefits Act 1992;

(b) any other statutory right to benefit or compensation

(c) any right to receive pension benefit whether payable under an enactment or otherwise; and

(d) any damages recovered and any sum received by virtue of a contract of insurance.

(3) In the case of an allowance or lump sum which is payable by virtue of a person having sustained an injury, no regard shall be had-

(a) to any benefit payable periodically, which the person was entitled to have paid before the injury was sustained;

(b) to any right which accrued before that time; or

(c) to any damages or sum received by virtue of such a right.”

THE SCHEME

5 Because the Council had not made a Scheme under the 1996 Regulations it used in Mr Morley’s case the South Glamorgan Injury Allowance Scheme (dated 9 November 1982).  The relevant extracts are:

“C
Injury Allowance

The Local Government Superannuation Acts stipulate that when an employee dies or sustains injury or contracts disease as a result of employment and is forced to retire or suffer a reduction in remuneration, then an injury allowance must be payable to the employee or the widow.  New regulations recently published authorise an allowance of up to 85% remuneration but the amount is left to the discretion of the employer.  However, regard has to be paid to the Special Security and Superannuation benefits.

The allowance is payable from the County Council’s revenue account and not the Superannuation Fund, but it is not possible accurately to forecast the annual total cost of an injury allowance scheme as instances are rare and each allowance will be in accordance with circumstance of the employee.  However, the cost of the provision of an injury allowance scheme is likely to be less than the provision of personal accident insurance…

RECOMMENDATIONS

1 If an employee retires as a result of an injury sustained or a disease contracted in the actual discharge of duty ( not being an injury or disease wholly or mainly due or seriously aggravated by the employee’s negligence or misconduct) an injury allowance of 85% of remuneration be granted…

2 …

3 That any allowance payable under (1) and (2) above can be subject to a reduction in respect of payments received from Social Security and Superannuation benefits

4 That no regard be taken of any settlement receivable from liability insurance claims.

5 That any allowance payable be subject to annual review under the provisions of the Pensions(Increase) Act 1971”

THE ISSUES
6 The first issue is whether a payment Mr Morley received by way of damages should affect his injury allowance.  The Council maintains that Regulation 38(2)(d) provides that any damages recovered or any sum received by virtue of a contract of insurance should be considered as being deductible.  However, Mr Morley maintains that the damages he received were obtained at common law.  He had no privity in the public liability insurance contract under which Mid Glamorgan recovered.  He also maintains that if his damages come into issue only his net receipts (£5,483.40) from the damages should be considered and that the payment of £4,648.80 reclaimed from him by his former employer should be ignored.  He also considers that the sum of £2,766.60 he repaid to the DHSS Compensation Recovery Unit should not come into account.

7 The Council maintains that Mr Morley failed to make a full disclosure of the damages he had received.  It argues that the settlement was £14,337.17 and not £5,483.40.  It maintains, on the authority of Rhondda Tynon Taff Council, that of that figure £8,632.00 was paid to Mr Morley by way of damages in two payments of £1,500 and £7,132.  The Council now maintains that the full figure for compensation amounts to £15,665.00.  Furthermore, it does not understand how a payment of £ 2,766.60 could have been made to the Compensation Recovery Unit in respect of an injury sustained in 1996 when the CRU was not established until 1997.  Mr Morley has commented that all benefits received under previous DHSS regulations had to be repaid.

8 The second issue concerns the treatment of state benefits received by Mr Morley.  He has said that initially the Council agreed that the injury allowance should be based on the amount of DSS benefits paid to him at the date of his retirement.  His Incapacity Benefit at that date was £3,160 per annum.  (He says he has received no other benefits subsequently).  At a later stage, however, the Council brought into account his mobility allowance.  The Council has said that it does not understand why there should have been a claim for state benefits when Mr Morley was in receipt of full pay following his injury.  Mr Morley’s solicitor has asked the Council to confirm that they will base the award on his client’s earnings at retirement.  He also argues that no factors should be taken into consideration which did not obtain at the date of the injury.

9 Thirdly, the Council has stated that the injury allowance must cease upon Mr Morley attaining the age of 65 as on that date he would have had to retire from the Council’s employment.  Mr Morley has said that in an earlier communication the Council had simply said that the allowance would be subject to review at age 65.  He argues that the injury allowance is awarded for loss of faculty/capability and should not be governed by retiring age and that the 1996 Regulations are silent on this point.  The Council says it will introduce a policy to terminate the injury allowance at retirement age.

10 Mr Morley maintains that he is due interest in excess of £730 for late payment and that the Council has denied that it has the statutory power to pay such interest.  The Council has offered £300, 1% above base rate from the due day of payment, in respect of all claims for interest.  Mr Morley applied for an injury allowance in September 1996 and obtained a determination of his appeal only on 19 July 1999.  The Council has argued that Mr Morley delayed unreasonably in pursuing his complaint by some 12 months.  For its part it has said that having had no previous knowledge of the complaint it took longer than usual to resolve.  It has said, 

“The time it took to settle the case can be largely attributed to the Complainant and representative (sic) who repeatedly queried the information provided by the Council… In addition the Complainant has not offered the Council very much assistance by supplying what he believes to be the correct calculations.”

11 Finally, Mr Morley argues that without the assistance of solicitors he would have been unable to pursue his case effectively and that the Council should reimburse his reasonable costs.  He says these costs amount to £1,935.

MATERIAL FACTS

12 Mr Morley was born on 10 November 1937.  From 1986 until 1996 Mr Morley was employed as a litigation officer in the Housing Department of Taff-Ely Council.  On 28 January 1993 he fractured his right ankle in the course of his employment.  Returned to work in June 1993.  On 31 January he submitted a medical certificate stating that he should refrain from work for six months.

13 As a result of local government reorganisation, Mr Morley was transferred on 1 April 1996 to the Council (on his previous terms and conditions of service) although he did not attend work due to sickness.  The Council has said that it was unaware of the disciplinary proceedings at the time of transfer, though upon receipt of his personnel file on 20 May the fact of it became clear.

14 On 6 June Mr Morley asked to be transferred to a different post, but no alternative was available in the Department.  In July he submitted a medical certificate which stated that he suffered from “depression and OA (osteoarthritis) of the ankle”.  He was then referred to the Council’s medical officer who recommended that he be retired on grounds of permanent ill health.  His disability was assessed as 15%.  The City Council terminated his employment on medical grounds in September 1996 because of his inability to carry out his duties.  Mr Morley also received a DSS incapacity allowance from September 1997.

15 Mr Morley applied on 7 November 1996 to the Council for an Injury Allowance but his application was rejected on 29 April 1997 by the Council’s Director of Personnel Services on the basis that “no scheme was in existence”.  Mr Morley appealed to the Secretary of State on 19 May 1997.

16 On 20 August 1997 the Council wrote to Taff-Ely Borough Council to enquire what injury allowance it would have paid Mr Morley had he remained in its employment and not transferred to the City Council.  On 11 November the Borough Council informed the Council that it had not operated an Injury Allowance Scheme but that Mid Glamorgan County Council had.  It suggested that the Council apply to that Council for details.

17 On 19 July 1999 the Secretary of State gave his decision on Mr Morley’s appeal.  The City Council was informed that it had to pay the injury allowance but that 

“the amount of the allowance was for the Council to determine having regard to all the relevant circumstances.  This may, in the Secretary of State’s view, include the extent to which factors other than Mr Morley’s injury may have brought on his condition”.

The Secretary of State reminded the Council 

“it is not within the gift of Cardiff City Council, nor of their predecessor authorities, to decide whether to implement an injury allowance scheme, it is their statutory duty to pay such allowances where the conditions set out in the 1996 regulations are met.”

18 The Council has said that because it was a new authority it had no scheme in place and that accordingly it wrote to 20 authorities in England and Wales in an effort to elicit standard practice.  It has said that it received no helpful response and that it therefore decided to write a procedure with guidelines.  However, because of the time needed to develop a procedure it was decided to use a scheme developed by South Glamorgan County Council (see paragraph 5, above)

19 On 2 February 2000 the Solicitors wrote to the Council pointing out that six months had elapsed since the award of the Secretary of State and that no offer had been made to their client.  Replying on 11 February the Council said that it was “currently finalising a scheme to take account of claims for supplementary pensions”.  It asked for details of Mr Morley’s income and employment so that it could evaluate the claim.  On 22 February the Solicitors provided details of incapacity benefit and pension and stated that their client was awaiting the details of an award following a successful claim for Industrial Injuries Benefit.  It asked the Council to take some positive action under Regulation 34 of the 1996 Regulations.

20 On 2 May the Council sent an offer of an injury allowance to Mr Morley’s solicitors.  This was for a payment of £915.20 per annum from 1 October 1996 to 9 November 2002.  It was stated that no further payment would be made after Mr Morley attained the age of 65 (on 10 November 2002).  Arrears would be paid backdated to 1 October 1996.  The solicitors asked for a detailed breakdown of the calculation of the award and this was sent to the solicitors on 8 May:

£

“Maximum Benefit = 85% of £15,942.00


13,550.70

Less







£

Value of retirement pension


5,753.46

Conversion of lump sum to pension

1,056.23

Value of injury compensation


   431.81

DSS benefits




5,394.00
12,635.50

Balance payable





 915.20”

21 On 17 May the Solicitors questioned the calculation of the award on 1 June and the Council responded.  It stated that the injury allowance would terminate at age 65 because that was when, but for the injury, Mr Morley’s employment with the Council would have terminated; the award was subject to increase inline with the RPI; and under Regulation 38 account had to be taken of any damages received by virtue of a contract of insurance and any pension benefits.  The Council agreed that the injury allowance should be based on the amount of DSS benefits at the date of retirement and asked for details of those benefits at that date.  It added that there would have to be a review of the allowance on 1 April 1999 as Mr Morley’s salary with his former authority was protected only until that date.

22 A further letter of 20 July from the Solicitors provided the details of incapacity benefit but expressed dissatisfaction with the Council’s treatment of the damages and its failure to address the issue of interest.  It also claimed that the point about a review in 1999 was irrelevant as Mr Morley had retired before that date.  The Council responded on 26 July, particularly on the matter of interest on the backdated payments, suggesting that it had no statutory power to pay interest on arrears.

23 By the beginning of September there appeared to be agreement on all points except for the matter of interest.  However, on 8 September, following information received from Rhondda Cynon Taff Council, the Council queried the level of compensation Mr Morley claimed to have received following his injury.  Their information was that Mr Morley had received £8,632 compensation from Mid Glamorgan rather than the £4648.40 declared by the Solicitors to the Council.  The total payment by Mid Glamorgan’s insurer was said to have been £14,337.17.  It asked the solicitors to confirm the exact level of damages received by their client.

24 On 2 October the Council recalculated the allowance in accordance with the Regulations so that it became £654.34 per annum rather than £915.20.  It repeated its earlier request for the details of compensation received by Mr Morley.  The Council has told this office: “the compensation figure was never satisfactorily resolved.  If the Claimant produces satisfactory evidence of the correct figures for compensation this Council would be prepared to review any calculation”.  A further letter of 30 October to the Solicitors explained the Council’s recalculations in detail:

£


“Maximum benefit is 85% of £15,942
=
13,550.70


Less


Value of L.G.  retirement pension


1,056.23


Value of Injury Award damages of £13,280.76



Expressed as pension value


1,106.67

Value of DSS benefits as at 29 September 1997
4,980.00

Total Benefit per annum



 654.34”

The annual rate of Mr Morley’s remuneration when he ceased to be employed by the Council was £15,942.  By virtue of regulation 34(3) 85 per cent of that came into consideration ie £13,550.  In considering regulation 38 the Council included pension benefits of £5,753 and a lump sum of £11,396.77 (£1,056.23 when converted into pension).  The Council also included in the reckoning damages amounting to £13,280.76 (expressed as a pension value of £1,106.67).  Benefit under the Social Security contributions and Benefits Act 1992 was stated as £3,160 per annum at September 1996 and £4980 as at September 1997.

The annual allowances were expressed thus:

01.10.96 –30.09.97
£2474.34

01.10.97 – 30.09.98
£654.34

01.10.98 – 30.09.99
£654.34

01.10.99 – 30.09.00
£654.34

01.10.00 – 30.09.01
£654.34

25 On 9 November the Solicitors sent a vigorous response to the Council.  They argued that the damages received by their client were received at common law and not under a contract of insurance.  They stated that the actual sum received by Mr Morley was £8,250 representing an interim payment of £1,500 and a final payment of £6,750.  “Due to the fact that our client had received State Benefits during the period of his injury he had to repay the CRU £2,766.60 making the actual sum received by our client £5,483.40.  Our client received a further £4,648 which represented wages payments made to him by his then employers, Mid Glamorgan County Council, again that was reimbursed to his employers.” The Solicitors asked the Council to recalculate the allowance and in particular to explain how it had annualised various sums for the purpose of the calculation.  They rejected an offer of £300 in respect of interest.

26 On 27 November the Council wrote to the Solicitors rejecting their view on damages and stating that Mr Morley had received £14,337.17 of which £13,280.76 was the sum used to calculate pension value.  “These are the official figures obtained from Rhondda Cynon Taff following our enquiries.  As this is the case, these are the only figures this Council is prepared to consider.” The letter continued that the Council’s enquiries had extended to Rhondda Cynon Taff as the successor of mid Glamorgan CC as the Solicitors had not provided the requisite information about the compensation received by their client.  The Council stated that the allowance would be subject to review at age 65 rather than simply curtailed.  It noted that arrears of £4,625.15 had been paid to Mr Morley on 24 November 2000 and that the sum took account of increases in the RPI.  An explanation was provided of how the offer of £300 in respect of interest had been calculated and the claim for costs was rejected.  The writer added that application had been made to the Government Actuary to check that the tables for converting the lump sum remained accurate.

27 In their response of 30 November the Solicitors repeated their view of the legal status of the damages and stated that the Council had not asked for details of compensation in its letter of 11 February 2000 but for “awards made under an Accident and Assault Scheme” which did not apply to the damages received by their client.  They also asked for details of how the RPI increases had been calculated.

28 The Council wrote again to the Solicitors on 6 December 2000.  This comprehensively rejected the outstanding heads of claim advanced by the Solicitors and stated that its “without prejudice” offer in relation to costs would remain open only until 5.00pm on 12 December.  The author added, “the tables used to determine the calculation of pension from lump sum provided by the Government Actuary may be out of date.  As outlined in my previous letter I have written to the Actuary to obtain conformation that the factors used in the tables are still relevant.” The Council has told me that there has been no correspondence with the Mr Morley or his solicitors since then.

29 Mr Morley complained to me on 8 October 2001.

CONCLUSIONS

30 The Council inherited Mr Morley’s case and, at the outset, failed to deal with it properly.  When Mr Morley made his claim for injury benefit the Council rejected it because the Council did not have a scheme for considering it.  That was not a good reason and Mr Morley had to appeal to the Secretary of State.  It was not until ten months after that appeal was upheld that the Council made Mr Morley an offer of benefit.  That delay was, in my view, was as the result of maladministration.

31 Although the Council has backdated Mr Morley’s award it has offered interest only at the rate of 1 per cent above bank base rate.  It should now calculate the interest in the manner set out in my direction, below.

32 However, the main issue is the way in which the award should be calculated.  The main dispute relates to damages received by Mr Morley for his injury.  Regulation 38(2)(d) stipulates that one matter which an employer is to have regard to in considering injury benefit is “any damages recovered and any sum received by virtue of a contract of insurance”.  In my view the words “received by virtue of a contract of insurance” do not refer to any “any damages recovered.” That being so whether or not the sum received by Mr Morley falls into that category is not a critical factor.  Damages received from an award of a court, or to settle an action in advance of such an award would equally be something to be taken into account.  Moreover, the list of circumstances to be taken into account is not exclusive so that the Council can have regard to sums received otherwise than by virtue of a contract of insurance.  

33 A fourth issue is the date from which the benefit is calculated.  That date is the date on which the injury occurred (28 January 1993) provided the claimant was incapacitated from that date.  However, although Mr Morley’s sick leave began on 31 January 1996 he apparently did some work between the end of July 1996 and the last week of September 1996.  He was on full pay until then and I therefore agree with the Council that the award and interest on it should not begin until 1 October 1996.  The injury had no effect on his earning capacity until then.

34 Fifthly, there is a dispute about whether the benefit payments cease on the date the claimant retired as the Council maintains? I believe that this must be the case as the injury benefit is designed to compensate the claimant for the effect upon his working capacity before retirement, not afterwards.

35 Finally, there is the matter of Mr Morley’s costs.  The only issue on which I have found any maladministration lies in the delay in commencing and thus later in awarding his claim.  It seems to me that only a very small part of the legal costs he ahs incurred can be said to be associated with that aspect of his claim.  I am making a direction to take account of that.

DIRECTION

36 I direct that within 28 days of the date of this determination 

(a) the Council shall calculate interest to be paid on the later settlement of this claim on a daily basis from the date payment ought to have been made (31 October 1996) to the date of payment at the base rate for the time being quoted by the reference banks; and

(b) the Council should make a contribution of £150 to Mr Morley’s legal costs.  

DAVID LAVERICK

Pensions Ombudsman
11 July 2003
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